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Introduction

Over the past four decades, mediation has increasingly gained traction 
across the globe. It continues to move into new areas of conflict and fields 
of practice. As a professional service, mediation enriches the spectrum of 
conflict resolution approaches and decision-making processes. Media-
tion is culturally agile. Mediative methods are adapted according to con-
flict resolution practices and procedural designs. The positive conception 
of human beings that underlies the basic principles, communication mod-
els and aspired attitude in mediation touches and moves us to our core.

These diverse aspects of mediation were centre stage at the internation-
al conference »mediation moves« that took place at the European Univer-
sity Viadrina in Frankfurt (Oder)/Germany in November 2018.1 The »me-
diation moves« event sought to explore the experience that mediation is 
alive and moving in many directions. Thus, mediation promises potential 
for life-long learning. 

The event consisted of two parts: a pre-conference expert workshop and 
a full-day conference open to the public. The expert workshop provided 
room for an open, productive exchange on mediation theory and practice 
in addition to reflective discussions on the personal values and motiva-
tion of those experts with longstanding engagement in the field. The rich 
and creative discourse of the pre-conference workshop informed and en-
hanced the contributions on the subsequent conference day.

Both the pre-conference expert meeting and the conference itself went well 
beyond the content and style of »classical« mediation conferences. Both 
event elements were designed and conducted to facilitate an ongoing re-
flective focus on the key questions »What is really important to me? Why 
do I care? What do I want to ›move‹ further?« in the area of mediation. Par-
ticipants were encouraged to authentically pursue these questions, share 
thoughts and experiences, and generate ideas together. 

1 See the documentation on the conference website www.mediation-moves.eu. 
The conference was initiated and organized by Prof. Dr. Ulla Gläßer from the  
European University Viadrina Frankfurt (Oder), and conducted in collaboration 
with Prof. Dr. Lin Adrian from the University of Copenhagen and Prof. Dr. Nadja 
Alexander from the Singapore Management University.  

http://www.mediation-moves.eu
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This volume presents the kaleidoscope of contributions to the conference. 
Based in four continents2, the authors view mediation through different 
lenses – some theoretical and conceptual, others very practical and per-
sonal. We hope that this vibrant and eclectic composition will inspire the 
readers’ own journeys through the worlds of mediation.

The volume is structured in five sections. The thematic focus moves from 
mediation regulation (section 1) to the role mediation can play in societal 
change (section 2) before reaching the intersection of mediation, organisa-
tional development, and the labour market (section 3). After that it shifts 
to the impact of increased digitalization of mediation (section 4) and fi-
nally arrives at the potential of mediation training and innovative medi-
ation approaches (section 5).

Section 1: Mediation Moves … into Legal Systems 

Over the last three decades, mediation has moved from the sidelines of 
justice systems to a widely acknowledged, and in numerous jurisdictions, 
mainstream dispute resolution procedure alongside litigation and arbi-
tration. National and supra-national regulation of mediation has played 
a crucial role in this development by incentivising the use of mediation 
and introducing quality assurance and protective measures for users of 
the procedure. 

In the first chapter of this section, Nancy Welsh examines the extent to 
which mediation should be subject to formal regulation, and the signifi-
cance of data collection and reporting for effective policy and law-making. 
The author focusses her lens on mediation contexts that invoke the power 
of the state in their occurrence or the enforcement of their outcomes (such 
as court or agency-directed mediation). Adopting a comparative analysis, 
she draws upon the Singapore experience and highlights potential lessons 
for the United States. 

Subsequently, Jonathan Rodrigues presents the work of a Scottish expert 
group, which identified several hurdles to comprehensive and systematic 
referral and mediation practice – in particular, lack of information on the 
availability and benefits of ADR, inconsistency in the provision and fund-
ing of ADR and inconsistent rules and policies. On this basis, the expert 

2 The contributing authors are based in Europe, North America, Africa and Asia; 
see the profiles of the editors and authors at the end of the book. Some of the  
contributions were written in intercontinental co-authorship. According to the  
authors’ diversity in origin, some contributions are written in British English, 
others in American English.
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group has developed numerous recommendations for viable pathways to 
›normalise‹ mediation as a key part of the civil justice system.

Georgios Karamanidis and Bernadette Papawassiliou-Schreckenberg ex-
plain how the evolution of mandatory mediation in Greece can be under-
stood as a reaction to longstanding deficits in the Greek justice system. 
They describe the three phases of regulation towards the introduction of 
the Mandatory Initial Mediation Session (MIMS) and the different influ-
ences that shaped the development of mediation in Greece from a most-
ly unknown informal process to a strictly regulated complementary pro-
cedure with important interfaces to the Greek Code of Civil Procedure.

Nadja Alexander wraps up this section with a glimpse into the future with 
a piece entitled, »The Singapore Convention Moves …«. Her contribution 
offers essential insights into the first United Nations treaty on the recog-
nition and enforcement of international mediated settlement agreements. 
The Convention has the potential to springboard mediation into the main 
arena of international commercial dispute resolution.

Section 2: Mediation Moves … into Society

In this section, three case studies demonstrate creative strategies to estab-
lish mediation in different areas of society, and – at the same time – utiliz-
ing mediation in the service of desired societal change. 

The first case study is from Ukraine. Tetiana Kyselova has conducted indi-
vidual and focus group interviews with mediators, dialogue facilitators, 
lawyers, judges, local and central government officials, business people and 
civil society activists. Based on these interviews, she demonstrates and re-
flects on how mediation and dialogue strengthened social cohesion in lo-
cal communities, transformed society and promoted individual responsi-
bility, social activism and participatory democracy in the aftermath of the 
Euromaidan Revolution. 

Bettina Knothe follows with a case study on mediation in conflicts involv-
ing renewable energy projects and concerns relating to nature conserva-
tion in Germany. Her chapter highlights the value of professional coach-
ing, moderation, and mediation as support tools to resolve conflicts of this 
kind. The case study draws upon the work of the Competency Centre for 
Nature Conservation and Energy Transition (KNE) established by the Ger-
man federal government. It demonstrates the benefits of involving profes-
sional and civil society stakeholders at an early stage in multi-party public 
planning processes with a mediative design. 

Finally in this section, Olav Berger and Imke Kerber describe the church-
based community mediation project »ZoffOff« which provides low thresh-
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old support for conflict scenarios in the diverse neighbourhood of Ber-
lin-Kreuzberg. The project synergetically combines a non-for-profit medi-
ation dissemination strategy with possibilities of training on the job for 
newcomer mediators who co-mediate with experienced colleagues.

Section 3: Mediation Moves … Organisational (Conflict) Culture

Mediation is often considered an intervention that resolves disputes 
 between individuals. However, as demonstrated in Section 2, mediation 
can inspire societal change. In a similar vein, it can also be an important 
tool in organizational development and an effective response to challeng-
es in emerging markets such as the gig-economy. 

Katarzyna Antolak-Szymanski’s piece discusses how mediation can serve 
as an important tool in addressing conflict in the developing gig-econo-
my. Traditional labour-market tools are by and large unavailable in this 
emerging industry, and mediation in new formats may be the answer to 
the resulting challenges. 

In her chapter entitled »The Ecology of Mediation«, Katarzyna Schubert- 
Panecka casts a critical eye on the promise of mediation in a world increas-
ingly characterised by volatility, uncertainty, complexity and ambiguity. 
She challenges readers to reflect deeply on their identities in mediation 
settings, and the multiple layers of contextual influence that continual-
ly shape and shift who we are and how we see ourselves in mediative con-
texts. A number of practical case studies effectively illustrate the theoret-
ical concepts introduced. 

Monia Ben Larbi explores the specificities of mediating in non-hierarchi-
cal systems. As more and more organizations move away from hierarchi-
cal structures and adapt a democratic and/or self-organized way of work-
ing together, the need for conflict resolution support changes as well. Mo-
nia analyzes four different modes of decision-making that are used in non- 
hierarchical organizations (consensus-based, consent-based, systemic con-
sensing-based and advisory-based systems) – and discusses relevant con-
clusions for the mediators’ work within such organizations.

Section 4: Mediation Moves … into the Digital World

Over the last decades, the field of mediation has slowly embraced emerg-
ing technologies – a development that has accelerated with the advent of 
COVID-19. Technology brings possibilities for moving mediation practices 
in new, exciting directions but also calls for critical reflection on the lim-
itations of digitalization in conflict resolution.
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Lin Adrian suggests a conceptual framework for understanding the differ-
ent forms of online dispute resolution as well as the relationship between 
online dispute resolution and mediation. She outlines the different kinds 
of online mediation and reflects on how key issues such as communica-
tion, self-determination and ethics are affected by the move towards dig-
ital mediation activities. 

Following Adrian’s conceptual framework, the next chapter offers a view 
of ODR practice. Here, authors Felix Wendenburg, Jörn Gendner, Ulrich  
Hagel, Jan Nicolai Hennemann, and Mark Zimdars team up to examine a 
software-based tool called Dispute Resolution Comparison Tool (DiReCT). 
DiReCT is tailored to the German legal framework and is designed to help 
disputing parties choose the most adequate procedure for B2B conflicts. 
The authors analyse the ODR software and discuss current and potential 
future applications. 

Section 5: Mediation Training Moves … People (and Politics)

Mediation training provides participants with conflict resolution tools, 
and it also touches participants in many other ways. In this section, we try 
to capture the various ways that mediation training moves people in often 
unexpected directions, on personal as well as professional levels. 

In the first chapter of this section, Lin Adrian, Ulla Gläßer and Kirsten Schroe-
ter present the results of a study that explores the impact of mediation 
training on the lives of executive master-level students. They demonstrate 
that, in addition to acquiring knowledge and skills, the students experience 
other positive gains such as personal growth, professional self-confidence 
and building new networks.

In the next piece, Greg Bond explores the impact of mediation training and 
the resulting transformation through personal narratives. He invited sev-
en colleagues to tell a story about how mediation training changed their 
lives, whether personal or professional, and received deeply moving and 
very personal stories about how the training led them somewhere they 
had not been before.

Juliane Ade and Theophilus Ekpon’s chapter shows how reflective dialogue 
and mediation training have had a collective impact on peacebuilding on 
a communal level in conflict-affected Nigeria. Drawing upon personal ex-
periences and case studies, the authors convincingly demonstrate how 
implementation of their work in inclusive and sustainable programs em-
bedded in broader societal and governance meta-goals is vital to success. 

In her piece »Mediators move Outdoors«, Silke Amann examines the po-
tential and practical approaches of incorporating nature into mediation. 
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Her starting point is the conviction that a profound transformation of the 
causes of a conflict calls for profound emotional involvement of the par-
ties  – and, thus, for a holistic approach. As encounters with nature can 
touch human beings deeply and bring about authentic emotional move-
ment, she develops a concept of »nature-assisted mediation«.

A big thank you goes to all of our authors for their contributions – and for 
their patience as we navigated a series of delays in the publishing process 
due to the pandemic.

In addition, we are grateful to the following people and organisations: 

For infrastructural support before and during the conference event, we 
thank the European University Viadrina Frankfurt (Oder) as well as the 
conference organizing team Mursel Acikalin, Ellen Birkhahn, Claudia Kück 
and Dominik Schmitz.

For editing, proof reading and organizational support, our gratitude goes 
to Ellen Birkhahn (Viadrina), Pauline Trappe (Viadrina), and Rozalin Mo-
hanty (Singapore). 

For sponsorship of the conference and having the vision to publish this in-
novative volume, we acknowledge the terrific team at Wolfgang Metzner 
Verlag. Thank you for your patience and belief in the »mediation moves« 
project!

Looking back at the »mediation moves« journey, which commenced well be-
fore any of us imagined living through a global health pandemic and wit-
nessing a new war, we are moved by the authenticity and positive spirit of 
the rich professional and personal exchange amongst colleagues.

We anticipate another »mediation moves«-event3 in the not too distant fu-
ture.4 Certainly, the world has changed significantly since 2018 and the op-
portunity to map mediation’s movements in response to COVID-19 awaits.

March 2022

Ulla Gläßer Lin Adrian Nadja Alexander

Frankfurt (Oder)/Berlin Copenhagen Singapore

3 Such an event was originally been planned for 2020, but the plans had to be put 
on hold due to the global COVID-19 pandemic. 
4 We will announce the event on the mediation moves website www.mediation-
moves.eu.
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Section 1  
Mediation Moves … into Legal Systems
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Data and Regulation

Nancy A. Welsh

1. Data and Regulation

The subject matter of the »Mediation Moves…« conference was very broad. 
Presentations covered the current state of mediation in a wide swath of na-
tions and contexts. Importantly though, not all of these examples of me-
diation call for formal regulation, such as statutes or court rules that re-
quire mediators to make certain disclosures or specify the conditions un-
der which courts may enforce agreements to mediate or settlement agree-
ments resulting from mediations. 

In this Essay, therefore, I will focus on only selected mediation contexts – 
those that most obviously require consumer protection or public account-
ability. These are the mediations and mediators that should be subject to 
some form of formal regulation and necessarily, data collection and re-
porting. 

My focus here therefore is on mediation that is imposed (by a court, agen-
cy or the more powerful party in a contract of adhesion) and mediation 
that is granted either expedited judicial enforcement or very deferential 
judicial review of its outcomes. These mediations, more than any others, 
should be regulated because they invoke the power of the state in their oc-
currence, the enforcement of their outcomes, or both. 

2. Lack of Data to Support Regulation

Formal regulation obviously should be responsible, which I understand to 
mean thoughtful and effective. That implies that the regulation should be 
evidence-based, not based on normative – and largely unproven – claims. 
But here is the rub. We have surprisingly little information regarding the 
use, practices and effects of mediation. In 2017, the American Bar Associa-
tion Section of Dispute Resolution received a report from its Task Force on 
Research on Mediator Techniques that comprehensively analyzed empirical 
research regarding mediation that had been conducted in the U. S.1 The Task 

1 See also Wissler & Weiner (2017), Shack (2017), and Leathes (2019).
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Force’s goal was to use the research to announce best practices. The Task 
Force was unable to achieve its goal. Rather, the key takeaways were these:

 – We desperately need more current research regarding mediation, and 
we need enough research focused on particular case types. Nearly two 
thirds of the research studied by the Task Force took place prior to 2000 
– almost a generation ago – and much has changed since then. In ad-
dition, these studies involved a variety of contexts and used different 
language and variables, making it impossible to say anything with ab-
solute certainty (ABA Section of Dispute Resolution, 2017).

 – Anyone currently claiming that his or her mediation approach is clear-
ly supported by »the research« as being »best practice« is over-claim-
ing (ABA Section of Dispute Resolution, 2017, p. 4).

 – At this point, we can say only that there are certain mediator behaviors 
that appear more likely than not to be beneficial and other behaviors 
that appear more likely than not to have a negative effect.  

 – According to the Task Force, the following behaviors seemed to have 
a greater potential  for positive effects than negative effects on settle-
ment and on disputants’ relationships and perceptions of mediation: 

• Eliciting disputants’ suggestions or solutions.

• Giving more attention to disputants’ emotions, relationship, and 
sources of conflict.

• Working to build trust and rapport, expressing empathy or praising 
the disputants, and structuring the agenda.

• Using pre-mediation caucuses focused on establishing trust (ABA 
Section of Dispute Resolution, 2017).

 – Also according to the Task Force, the following mediator behaviors 
 seemed more likely to negatively affect disputants’ relationships and 
their perceptions of the mediation process: 

• Mediators’ pressing or directive actions have the potential to increase 
settlement sometimes but virtually all studies found mediator pres-
sure on or criticism of disputants either had no effect or had negative 
effects on disputants’ relationships and perceptions of mediation.

• Caucusing during mediation either has no effect or a negative effect 
on disputants’ relationships, their perceptions of the mediation pro-
cess, and post-mediation conflict, although it may have a positive ef-
fect on attorneys’ perceptions of the process.  
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• The studies support caucusing’s ability to increase settlement only 
in the labor-management context.  There was no evidence that cau-
cusing increased settlement in the other contexts studied – i. e., con-
struction, small claims, child custody, and employment.  Important-
ly, however, there were no studies examining the settlement-relat-
ed effects of caucusing in contexts such as large commercial, civ-
il rights (outside employment) and personal injury (ABA Section of 
Dispute Resolution, 2017).

 – We need to identify funding to jumpstart research regarding current 
practice and to enable junior researchers to make the dispute resolution 
field part of their life’s work (ABA Section of Dispute Resolution, 2017).

As noted supra, the Task Force report surveyed empirical research regard-
ing mediation conducted in the U. S. Of course, this focus on a single na-
tion represents an important limitation of the report. At this point, it is un-
clear whether research conducted in other parts of the world would buttress 
some of the findings of research conducted in the U. S. or suggest that such 
findings are culture-bound. Key challenges in conducting such comparative 
study include cultural differences among nations; procedural differences 
among different nations’ civil litigation systems; and the lack of transla-
tions to make studies fully accessible. Fortunately, researchers are begin-
ning to focus on bridging these divides,2 but much more could be done. 

Meanwhile, there is the larger reality that at least in the U. S., we do not have 
easy access to the basic data that would make it more feasible to conduct 
research regarding the best-known forms and uses of mediation. For exam-
ple, we do not even have data regarding how many mediations are occur-
ring in most U. S. courts, in state and federal agencies, or pursuant to con-
tracts of adhesion. Recently, I conducted a review of the system-wide data 
available regarding the operations of the federal district courts in the U. S. 
as well as the courts of several prominent states. My goal was to determine 
precisely what we really can say that we know about these court-connect-
ed mediation programs (Welsh, 2020). Most – although not all – of these 
courts provide narrative descriptions of their use of mediation and  other 
dispute resolution processes, and these descriptions suggest substantial 
activity. But more detailed data – actual numbers – is nearly impossible 
to find. Except for a very few entrepreneurial federal district courts and 
Florida’s state court system, we do not know any of the following regard-
ing U. S. court-connected mediation: how many cases are eligible for me-
diation each year; how many cases are referred to the process each year; 
how many mediations actually occur; how many of these mediations re-

2 See e. g., Nylun et al. (2018), Quek Anderson et al. (2018), and Steffek et al. (2013).
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sult in settlement; or how parties perceive the mediation process (Welsh, 
2020). Beyond this, we generally do not know what settlements have been 
achieved in mediation. Courts in the U. S. do not require disclosure of set-
tlement terms achieved in court-connected mediation – or as a result of 
the parties’ negotiations for that matter – unless the court must approve 
such terms (e. g., marital termination agreements in certain states, class ac-
tion settlements) or will incorporate the settlement terms into a judgment 
(e. g., consent decree or agreed judgment)3 (Denlow & Shack, 2004). Not a 
single court reports aggregate information to indicate the average settle-
ments achieved in specified types of mediation. Not a single court reports 
aggregate information regarding the average settlements achieved by dif-
ferent demographic groups. Not a single court reports regarding different 
demographic groups’ average perceptions of mediation or their satisfac-
tion with the process. Thus, parties and the public do not have information 
regarding the »going rate« for the mediated settlement of typical lawsuits 
– which would then inform their decisions to litigate and to settle. Parties 
and the public also do not have any sense of whether certain demograph-
ic groups systemically do less well or perceive court-connected mediation 
differently than others. 

Without data regarding the extent of the use of mediation and its effects, or 
empirically-grounded findings regarding the effects of identified practices 
and behaviors, what do we have that can serve as the basis for thoughtful 
and effective regulation? We need data at the very least. Greater transpar-
ency is a precondition for the regulation of mediation that is court-con-
nected, imposed by agencies or contracts of adhesion, or mediation that 
will benefit from deferential judicial review or expedited judicial enforce-
ment of mediated settlement agreements.

As noted supra, only a very few federal district courts in the U. S. – i. e., the 
U. S. District Courts of the Northern and Central Districts of California – and 
Florida’s state court system regularly collect and report data regarding the 
number of referrals to mediation, the number of mediations that occur, 
and (in the case of the Northern and Central Districts) the number of settle-
ments that result and the perceptions of the parties (Welsh, 2020). Striking-
ly – and particularly so because we Americans continue to view ourselves 
as world leaders in the institutionalization of mediation – there is anoth-
er nation that has been quite aggressive in collecting and reporting data 
regarding its use of court-connected mediation. This nation is Singapore. 
Indeed, in a very short period of time, Singapore has achieved a remark-

3 I acknowledge that some courts collect such terms in order to develop internal 
»settlement logs« then used by their judges to help with the facilitation of settle-
ment discussions. 
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able degree of institutionalization of mediation in its courts, has become 
a model for transparency, and has become a leader in the institutionaliza-
tion of mediation for international disputes. The remainder of this Essay 
will describe Singapore’s institutionalization of and transparency regard-
ing court-connected mediation, consider why Singapore has become a lead-
er in these areas, and briefly reflect on whether Singapore’s example (sup-
plemented by the examples of the federal district courts in Northern and 
Central Districts of California and the state of Florida) may provide clues 
to encourage greater transparency in other courts.

3. Singapore’s Institutionalization of Court-Connected 
Mediation

Singapore began its institutionalization of court-connected mediation in 
the mid-1990s, led by the then Chief Justice Yong Pung. Importantly, Chief 
Justice Yong did not embrace mediation with the narrow goal of reducing 
the courts’ backlog.4 Rather, he viewed mediation as »a non-confrontation-
al way of resolving disputes to preserve relationships« and as a means to 
return Singapore to its traditional cultural values.5 More recently, current 
Chief Justice Sundaresh Menon (2017a) has described disputants as hav-
ing a »desire [for] a more ›user-friendly‹ framework of dispute resolution 
which facilitates greater autonomy over the process and is cheaper, less 
formal, procedurally simpler, less convoluted by technical language and 
available with minimal delay.« He has therefore committed Singapore to 
»overlay[ing] a more user-centric approach on top of the institutional val-
ues which have defined the ideals of our legal system« (Menon, 2017a). Ul-
timately, Chief Justice Menon (2017) has described the »core attributes of 
such a user-centric approach« as including: »affordability, efficiency, ac-
cessibility, flexibility and effectiveness.«

4 Singapore had already resolved this issue in the early 1990s (Low & Quek Ander-
son, 2017).
5 Joyce Low and Dorcas Quek Anderson (2017, p. 229) explain:

In his view in an Asian society like Singapore, preserving relationships through 
conflicts was an important value. Historically, people used to rely on communi-
ty elders to help them resolve conflicts in a conciliatory manner but with the de-
cline in the importance of clans, people have been turning to the adversarial pro-
cesses of the courts to deal with disputes. Chief Justice Yong saw the promotion 
of mediation as a means to reintroduce conciliatory approaches to litigants (cit-
ing Yong (2006), Yong (1996), Boulle & Teh (2000), and Lee (1999)).

See also Zhang & Ginsburg (in press).
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Singapore’s State Courts – their courts of first instance – have a Centre 
for Dispute Resolution (»SCCDR«) that is a central player in Singapore’s 
court-connected dispute resolution services for non-family civil matters. 
The SCCDR provides mediation and neutral evaluation6 for civil claims filed 
in the District and Magistrates’ courts, as well as for minor criminal offens-
es, harassment complaints, consumer claims of small value, and communi-
ty disputes. (Low & Quek Anderson, 2017). Parties pay a fee of $250 for Dis-
trict Court cases referred to mediation, while there is no fee for the media-
tion of the lower-value cases filed in the Magistrates’ Courts. (Low & Quek 
Anderson, 2017)7. For family matters, the Family Dispute Resolution (FDR) 
Division of Singapore’s Family Justice provides mediation services with 
judges serving as mediators.8 These courts also have been using a co-me-
diation model involving judges and counselors/psychologists for many 
years (Singapore Family Justice Courts, 2020).9 The FDR has its own prem-
ises for its divorce and child-related services, separate from the Family Jus-
tice Courts building (Low & Quek Anderson, 2017).

Court-connected mediation in Singapore originally involved only senior 
judges serving as judge-mediators (Low & Quek Anderson, 2017). While 
Singapore’s courts continue to be committed to judges’ provision of me-
diation services, the pool of qualified court-connected mediators has ex-
panded, and so have mediation variations. (Low & Quek Anderson, 2017, de-
scribing diversification of mediator pool and Associate Mediator Scheme, 
a partnership between the State Courts and the Singapore Mediation Cen-
tre). For example, the courts sometimes include trained counselors or psy-
chologists in mediation sessions to assist with the facilitation of amicable 

6 Neutral evaluation involves parties’ and lawyers’ presentation of their cases and 
key evidence to a judge, who then provides his best estimates of parties’ likely suc-
cess at trial (Low & Quek Anderson, 2017).
7 Citing Order 90A, Rule 5A of the Singapore Rules of Court.
8 The FDR is the successor to three formerly separate programs: the Family Re-
lations Centre, Maintenance Mediation Chambers and Child-Focused Resolution 
Centre. The Family Relations Centre (FRC), located within the Family and Juvenile 
Justice Division, had a staff of judge-mediators who »provide[d] ›holistic, legal, re-
lational and therapeutic solutions to divorcing couples in custody, matrimonial 
property and other ancillary matters‹ with the aim of ›transforming the culture of 
family breakdown from one of acrimony to one of cooperation‹« (Chua, 2019). 
Maintenance Mediation Chambers provided presumptive mediation for pre-di-
vorce spousal and child maintenance cases as well as pre- and post-divorce en-
forcement of maintenance. The Child Focused Resolution Centre (CFRC) provided 
judge-mediators for court-ordered mediation of divorce matters that involved chil-
dren at the time of divorce (Chua, 2019).
9 Refer specifically to questions 13 and 16, regarding Family Dispute Resolution 
Conferences and co-mediation, respectively.
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resolutions (Low & Quek Anderson, 2017, describing Counsellors@SCCDR 
Scheme). In addition, Singapore’s courts are collaborating with other insti-
tutions to encourage pre-filing mediation10 and are offering local and in-
ternational training in court-connected ADR (Low & Quek Anderson, 2017; 
Menon, 2017a).11 Very recently, the State Courts’ Community Justice and Tri-
bunals Division launched a system that provides parties with the option 
of conducting an online mediation session with the help of a court medi-
ator (Singapore State Courts, 2018b)12.

Strong relationships and synergistic collaboration with other dispute reso-
lution entities also mark Singapore’s approach to institutionalizing media-
tion.13 The Singapore Mediation Centre, a private organization established 
under the Singapore Academy of Law (Low & Quek Anderson, 2017), pro-
vides commercial mediation (and other dispute resolution) services (Me-
non, 2017a) and also receives most of the referrals for mediation of cases 
filed in Singapore’s Supreme Court. Singapore’s Family Justice Courts also 
refer cases to the Singapore Mediation Centre for the mediation of divorc-
es that do not involve contested child issues, as well as contested estate 
proceedings involving assets with a gross value of $3 million or more (al-
though the parties also may choose a different mediator) (Tan, 2017). Fur-
ther, the Singapore Mediation Centre serves as a leading provider of me-
diation training. Community mediation centers, originally led by the Sin-
gapore Ministry of Law (Low & Quek Anderson, 2017), assist with the reso-
lution of family and neighbor disputes.14

10 Low & Quek Anderson (2017) describe Primary Justice Project and Small Com-
mercial Claims Mediation Scheme, and Menon (2017a) describes Law Society Medi-
ation Scheme.
11 Low & Quek Anderson (2017) cite Menon (2017b, paras 22–24).
12 Using an e-Mediation function, »[p]arties can now mediate in a secure environ-
ment and resolve their dispute online« including choosing »a date and time most 
suitable for both the disputing parties and their mediator« and if they reach settle-
ment »proceed[ing] to withdraw their claim or apply[ing] for an online consent or-
der.«
13 Meanwhile, it is interesting to note that mediation also is provided by pub-
lic tribunals and governmental agencies (e. g., Ministry of Manpower for labor dis-
putes; Tribunal of Maintenance for Parents for maintenance cases) and trade orga-
nizations (e. g., Financial Dispute Resolution Centre for cases involving the finan-
cial industry; Singapore Institute of Surveyors and Valuers for real estate disputes) 
(Low & Quek Anderson, 2017).
14 These centers can be seen as an attempt to replicate or at least invoke the forms 
of »indigenous mediation« that were used traditionally within the Indian, Malay 
and Chinese communities in Singapore (Alexander et al., 2019).
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Recently, Singapore has established three additional private dispute reso-
lution organizations, but with an explicitly international focus – the Sin-
gapore International Mediation Centre (»SIMC«) to assist with the reso-
lution of international commercial disputes; the Singapore Internation-
al Mediation Institute (»SIMI«) to provide for the accreditation and regu-
lation of mediators; and the Singapore International Dispute Resolution 
Academy (»SIDRA«) to provide research and development, learning tools, 
and capacity building for dispute resolution providers, practitioners and 
users in Asia and internationally. Singapore’s courts also appear to be col-
laborating with these organizations.

The coordination among these various entities has permitted fast and 
thorough institutionalization of mediation and a focus on the assurance 
of quality.

Singapore’s courts, particularly its Supreme Court, have been active in sup-
porting mediation (Ean, 2018)15 and have adopted a series of rules over the 
years in order to encourage greater use of the process. Beginning in the 
early 2000s, there were amendments to the Subordinate Courts [precur-
sor to State Courts] Practice Directions to provide for automatic referral of 
certain categories of cases to mediation: non-injury motor accident cases 
(in 2002), medical negligence cases (in 2006), and then all personal inju-
ry cases (in 2011). In each instance, the Practice Directions also permitted 
parties to opt out. In 2012, the State Court Practice Directions abandoned 
these special categories and provided for a presumption of ADR for all civil 
cases filed in the Subordinate Courts; again, opt outs were permitted (Low 
& Quek Anderson, 2017). Today, in all cases except those involving motor 
accident and personal injury claims, the parties and their lawyers must 
complete and sign an »ADR Form« that indicates their decision whether 
to use ADR and provides the reasons, if any, for choosing to opt out (Low 
& Quek Anderson, 2017).16 Singapore’s courts require the parties to attend 
pre-trial or case management conferences to discuss ADR options (Low & 
Quek Anderson, 2017) and may make adverse costs orders if a party unrea-
sonably refuses to participate in mediation when it was suggested by the 
court or after receiving an offer of ADR from the other party (Low & Quek 

15 Including the most recent details of mediation schemes and legislation in Sin-
gapore.
16 Citing Practice Direction 36 (formerly paragraph 25A) of the State Courts Prac-
tice Directions, available at http://www.statecourts.gov.sg under »Legislation and 
Directions.« See also Chief Justice Sundaresh Menon (2017a) describing this system 
as automatic referral »to the most suitable mode of ADR – whether it is mediation, 
neutral evaluation or arbitration under the Law Society Arbitration Scheme – un-
less the parties choose to opt out of the ADR process.«

http://www.statecourts.gov.sg
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Anderson, 2017).17 Additional amendments have been proposed recent-
ly to Singapore’s rules of civil procedure that, among other things, would 
permit a court to order parties to engage in a dispute resolution process if 
the court is not satisfied that the parties gave proper consideration to dis-
pute resolution (Civil Justice Review Committee & Civil Justice Commis-
sion, 2018, para. 32).

For specified types of cases, parties do not have the ability to opt out of 
court-ordered mediation. For these case types, Singapore’s courts have 
found »a social policy and public interest« that is strong enough to over-
come the parties’ preferences. Examples include mandatory mediation for 
cases filed in the Small Claims Tribunal (in which the amount in contro-
versy is less than $10,000 and lawyers’ appearance is not permitted), di-
vorce cases involving minor children of a marriage (Low & Quek Ander-
son, 2017),18 and claims brought to the Employment Claims Tribunal (Sin-
gapore State Courts, 2017).19 

Singapore’s courts also require lawyers to assume responsibility for en-
couraging the use of mediation. In 2010, the Subordinate Courts Practice 
Directions were amended to require lawyers to advise their clients regard-
ing the potential use of ADR procedures, including mediation, to resolve 
their disputes. In 2016, the Practice Directions for the Singapore Supreme 
Court were similarly amended (Tan, 2017). 

Parties reaching settlement agreements in court-connected mediations 
(whether conducted by judge-mediators or by volunteers) have long been 
able to have their agreements recorded as court orders (Lock v. Goh, 2008; 

17 Citing paragraph 35C of the Supreme Court Practice Directions, available at 
http://www.supcourt.gov.sg under »Legislation and Directions,« and Order 59, rule 
5(1)(c) of the Singapore Rules of Court. Paragraph 35C provides that »An ADR Of-
fer may be made by any party at any time of the proceedings and shall be valid for 
a period of 14 days after its service.« Form 28 of Appendix A of the Supreme Court 
Practice Directions must be used for the ADR Offer and requires the party making 
the offer to indicate »willing[ness] to attempt mediation/ neutral evaluation/ oth-
ers (please state)« and to propose various terms – e. g., potential dates, referral to a 
particular ADR body, appointment of a particular ADR neutral, venue, etc. The ADR 
Offer is only available in the Supreme Court (Ean, 2018).
18 Also noting that such »power has been given to the Court under Order 108 of 
the Singapore Rules of Court to order parties in civil suits before the Magistrate’s 
Court to use ADR.«
19 Courts also may order appropriate civil disputes under the Magistrate Courts’ 
jurisdiction to use ADR. See Order 108, Rule 3(3) of the Singapore Rules of Court 
(»The court may make an order directing that a case be referred for resolution by 
an ADR process if…«).

http://www.supcourt.gov.sg
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Low & Quek Anderson, 201720). Such agreements are then entitled to expe-
dited judicial enforcement. In 2017, Singapore passed groundbreaking leg-
islation, the Mediation Act, dramatically expanding the privately mediat-
ed settlement agreements that may be enforced as court orders.21 Pursu-
ant to this Act, if all parties involved in a private mediation agree and have 
not previously commenced a court action, they may apply to the court to 
record their mediated settlement agreement as an order of the court and 
then enforce the agreement in the same manner as a judgment or a court 
order. The parties must satisfy several additional requirements: the appli-
cation to the court must occur within a limited time; a designated media-
tion service provider must administer the mediation or a certified medi-
ator must conduct the mediation; the agreement must be in writing and 
signed; and the agreement must contain prescribed information. The court 
retains the power to refuse to record a mediated settlement agreement as 
a court order, but appears to be limited to a list of specified reasons (Me-
diation Act 2017).22

In 2019, Singapore became the site of an important development in the evo-
lution of international mediation. The United Nations General Assembly 
had adopted an international convention for the expedited enforcement 
of mediated settlement agreements in the international commercial con-
text, and the convention was signed in Singapore. Since then, Singapore 

20 Citing Jaswant v. Singh (2013). Settlement agreement is only one factor consid-
ered by the court in determining whether the division of matrimonial assets is just 
and equitable.
21 Somewhat counterintuitively, the Mediation Act does not apply to court-con-
nected or court-ordered mediations. It also does not apply to mediated settlement 
agreements reached in mediations conducted under »written law« (e. g., media-
tions provided by the Community Mediation Centres or Small Claims Tribunals). 
22 Section 12(4) of the Mediation Act provides:
The court may refuse to record a mediated settlement agreement as an order of 
court if –

(a) the agreement is void or voidable because of incapacity, fraud, misrepresen-
tation, duress, coercion, mistake or any other ground for invalidating a contract;

(b) the subject matter of the agreement is not capable of settlement;

(c) any term of the agreement is not capable of enforcement as an order of court;

(d) where the subject matter of the dispute to which the agreement relates in-
volves the welfare or custody of a child, one or more of the terms of the agree-
ment is not in the best interest of the child; or

(e) the recording of the agreement as an order of court is contrary to public pol-
icy.(Mediation Act 2017). 

See also Sim (2017) and Quek Anderson (2017).
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has ratified the convention, which is now known as the »Singapore Con-
vention on Mediation.«23 

As evidenced by this brief summary, the relatively small city-state of Sin-
gapore has enthusiastically embraced mediation and other forms of dis-
pute resolution. There is a tremendous amount of activity and a sense of 
both mission and synergy. And Singapore has gained international atten-
tion for its initiatives. Each of the component parts in Singapore works 
with the others, and the sum certainly is greater than the individual parts. 

In the U. S., in contrast, my review of the federal courts’ and selected state 
courts’ court-connected mediation revealed that the period of dramatic in-
novation is generally in the past. Court-connected programs have experi-
enced setbacks over the years in some jurisdictions – California most nota-
bly – as judicial systems suffered financial cuts.24 In some American states, 
innovation continues but at a much slower pace. The one exception in this 

23 The formal name of this convention is the United Nations Convention on Inter-
national Settlement Agreements Resulting from Mediation (United Nations Infor-
mation Service, 2018). The Singapore Convention is modeled upon the New York 
Convention, which requires signatory nations' courts to recognize and enforce in-
ternational commercial arbitration awards with only narrow grounds for the deni-
al of such enforcement. Article 1 of the Singapore Convention specifically excludes 
employment, family, and consumer matters (United Nations General Assembly, 
2018). See also Abramson (2019), Strong (2016), and Deason (2015). 
24 Professors Lela Love and Ellen Waldman (2016) recently commented on the  
cutbacks in California as well as those affecting dispute resolution programs in 
other states:

This dependence on public monies has presented serious challenges as state 
courts and agencies have been subject to deep budget cuts. In 2011, the New York 
State Unified Courts System lost $140 million in government funds, resulting in 
a 41 percent decrease in funding for statewide community mediation programs. 
During the three year period from 2008–2011, the California court system saw 
more than a 30% reduction in state general funds. This funding crisis has shut-
tered small claims and family courts throughout the state and eviscerated staff-
ing for mediation trainers and providers as well as legal advisers’ offices for 
small claims disputants. In North Carolina, community mediation centers han-
dling court-referred juvenile and criminal cases lost the entirety of their judicial 
funding, nearly 20% of their operating budget. To make up the shortfall, centers 
cut staff and began charging for services that had previously been offered with-
out charge. Kentucky’s Court-Annexed Mediation Program, which had handled 
thousands of small claims and misdemeanor cases for the Kentucky Courts, lost 
funding in 2009 and shut down entirely. A ten million dollar budget cut in judi-
cial funding in Connecticut similarly led to the closure of community mediation 
centers around the state. What does this mean for a tenant trying to recover her 
security deposit from an unresponsive landlord, a consumer seeking compen-
sation for a car repair negligently performed, or a patron injured by a slip and 
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picture may be New York due to its recent adoption of a »presumptive ADR« 
initiative (ADR Advisory Committee, 2019; Bleemer, 2019; Clark, 2019; New 
York Unified Court System, 2018, 2019). It is also important to acknowledge 
that online dispute resolution (ODR) – especially online negotiation, facili-
tation, mediation and evaluation – may be understood as mediation’s suc-
cessor and thus as the current dispute resolution-related channel for inno-
vation. Ironically, many mediation proponents view ODR with some suspi-
cion and as a bit of an interloper. Such views may be changing somewhat 
as a result of practice changes necessitated by the COVID-19 pandemic. 

4. Singapore’s Collection and Reporting of Data Regarding 
Court-Connected Mediation

What about a more granular, quantitative description of court-connected 
mediation in Singapore? The nation’s courts do not disappoint. First, Singa-
pore’s publications convey the message that mediation is embedded firm-
ly and prominently in its courts. The mission statement for Singapore’s 
Family Justice Courts specifically mentions mediation: »Making justice 
accessible to families and youth through effective counseling, mediation 
and adjudication« (Singapore Family Justice Courts, 2017, p. 3). Even in the 
non-family civil context, the current Chief Justice describes mediation in 
Singapore’s State Courts as a »parallel process to court litigation« (Menon, 
2017). Indeed, in its annual report, Singapore’s State Courts have chosen to 
highlight Singapore’s international leadership in the field of dispute reso-
lution. This chapter will return to the importance of Singapore’s commit-
ment to being a leader in international dispute resolution.

Further, Singapore’s annual reports regarding its courts include specific 
information regarding the extent of the use of mediation. According to 
the State Courts’ 2016 Annual Report, for example, SCCDR handled 6,439 
»fresh« cases in 2015 and projected handling 6,340 in 2016. The majority of 
these cases originated in the Civil Justice Division. Approximately 5% were 
Magistrate’s Complaints, and a small number originated in the Communi-
ty Justice and Tribunals Division (Singapore State Courts, 2017, p. 36).25 In 
1995, Court Dispute Resolution (a precursor to SCCDR, but relying on se-

fall in a neighborhood bodega? It means that mediation services that may have 
once existed may no longer be available. If the service still exists, it is likely thin-
ly staffed by over-stretched providers and lacks the assistance of necessary ancil-
lary services, such as court translators and security personnel.

25 Reporting mediation of 373 Magistrate’s Complaints in 2015 and 410  projected 
in 2016; also reporting 22 mediations originating from the Community Justice and 
Tribunals Division in 2015, and 30 projected for 2016; also noting that mediation at 
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nior judges to serve as judge-mediators) handled 1,133 cases. By 1999, that 
number had reached 4,640 cases per year (Low & Quek Anderson, 2017;26 
see also Boulle & Teh, 2000). Settlement of these cases, meanwhile, ex-
ceeded 85% (Low & Quek Anderson, 2017). Notably, settlement rates are not 
generally reported in the State Courts’ annual reports. Rather, Singapore’s 
judges periodically share these statistics in speeches or at other events.27 

As described supra, the Singapore Mediation Centre also plays an integral 
role with the nation’s courts, and the Centre reports annually regarding 
its caseload. In 2016, the organization handled 499 commercial matters, 
most of which involved construction or company/shareholder disputes. 
This caseload represented a 72% increase over 2015, and the amounts at 
issue totaled $775 million (Tan, 2017). 

On a periodic basis, Singapore’s courts also make information available re-
garding parties’ – particularly lawyers’ – perceptions of mediation. Regard-
ing the early years of the mediation program:

…[U]ser surveys showed a very high level of satisfaction with the CDR pro-
cesses, evidencing the strong, positive impact that mediation had with law-
yers and parties. For example, in a survey in 1997, the results showed that 
for cases that settled, 98% of the lawyers indicated that the process helped 
their clients to save legal costs, 97% thought it narrowed the issues in dis-
pute, 99% thought the settlement was fair and 93% thought the settlement 
matched the expected outcome at trial. Even for cases that were not resolved, 
lawyers indicated a high level of satisfaction with the result of the process. 
Ninety four percent felt that the process helped to narrow the issues and 
86% felt that there was a positive impact in the relationship of the dispu-
tants. (Low & Quek Anderson, 2017)28

According to the more recent 2013 Court Users Survey, 94.5% of the respon-
dents perceived that the Singapore courts’ mediation services had con-

SCCDR for Community Disputes Resolution Tribunals Claims commenced in Jan-
uary 2016.
26 Citing Subordinate Courts Annual Reports 1996, 1997 and 1998.
27 It should be noted, of course, that there is an obvious danger in focusing on set-
tlement rates only and not considering parties’ perceptions of their experience in 
mediation. In Singapore, there has been some effort to institutionalize practices 
that are consistent with procedural justice through the establishment of a code of 
ethics for court mediation in the State Courts (Singapore State Courts, n. d.). Even 
better would be consistent collection and annual reporting of post-mediation sur-
vey results. 
28 Citing Subordinate Courts Research Bulletin Issue No. 8, Oct–Dec 1997. Court 
Dispute Resolution – Lawyers’ Views of the CDR Process.
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tributed to early case settlement while 94.9% perceived that mediation in 
 civil disputes resulted in costs savings for litigants (Low & Quek Anderson, 
2017).29 The even more recent 2015 Bi-Annual Court Users Survey, reports a 
96% satisfaction rate with mediation (Menon, 2017a).30 

Singapore clearly is demonstrating that it is possible to collect and produce 
data regarding courts’ use of mediation and other dispute resolution pro-
cesses. Scholars like Dorcas Quek Anderson are using such data to conduct 
empirical analyses and inform court procedures.31 Outside the court con-
text, Singapore’s Ministry of Law has commissioned SIDRA to conduct em-
pirical research regarding users’ experience and perspectives on interna-
tional mediation, arbitration and hybrids. SIDRA’s findings will be trans-
lated into Chinese for international circulation beyond the English-speak-
ing world.

But why is Singapore doing so much to report its use of mediation, while 
other courts do so little? Many courts in the U. S. have long viewed them-
selves as pioneers and leaders in the field of dispute resolution. Why do so 
few courts in the U. S. collect and report the data to demonstrate their use 
of dispute resolution? 

5. Incentives for Courts’ Collection and Reporting of Data

Part of the reason that Singapore stands out for its data collection and 
transparency probably lies in the relative newness of Singapore’s institu-
tionalization of mediation and ADR. American courts were pioneers in de-
veloping court-connected dispute resolution, but that was in the 1980s and 
1990s. At that time, American courts also conducted and published evalu-
ations of court-connected mediation (ABA Section of Dispute Resolution, 
2017). Importantly, these evaluations were short-term; they often reported 
on pilot projects. As noted, supra, most American courts have now reached 
a sort of plateau. Mediation and most dispute resolution are institutional-
ized, part of normal procedures, no longer »the shiny new thing.« 

29 Citing »Overall Report on Court Users Survey« prepared for the Subordinate 
Courts by Forbes Research Pte Ltd August, 2013.
30 Citing State Courts’ Bi-annual Court-Users Survey 2015. Chief Justice Menon re-
ports a 92% satisfaction rate for 2013. See also Alexander et al. (2019), summariz-
ing the results of surveys of lawyers and parties using mediation and identifying 
the following themes in terms of the objectives of mediation practice: »service–de-
livery; access to justice; interpersonal relations transformation; social transforma-
tion; and client satisfaction.«
31 See e. g., Quek Anderson et al. (2018).
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Singapore also may have an advantage as a result of its cultural openness 
to mediation, its relative smallness as a city-state, the camaraderie of those 
who have played pivotal roles in institutionalizing mediation, and the na-
tion’s top-down approach in such institutionalization (Low & Quek An-
derson, 2009). Indeed, it is noteworthy that Singapore and the American 
state of Florida share the characteristic of truly unified courts, with unified 
funding of mediation and dispute resolution services, and units within the 
court that are responsible for mediation and dispute resolution. This may 
explain why Singapore and Florida are among the best in providing acces-
sible system-wide summary information regarding the dispute resolution 
services their courts offer while other less-unified courts in the U. S. require 
users to look for information on a court-by-court or county-by-county ba-
sis. After all, it is very difficult to write a coherent description of the ser-
vices available – or to provide »the big picture« – when services vary widely 
from municipality to municipality, court to court, and even judge to judge. 

Singapore’s annual reports, coupled with its recent groundbreaking Medi-
ation Act, also may hint at its reasons for counting and publicizing its use 
of mediation. In its 2016 annual report, Singapore’s State Courts highlight-
ed their leading role in hosting the first Global Pound Conference, an inter-
national effort that solicited input from a range of stakeholders regarding 
how dispute resolution »processes can be better shaped to provide com-
mercial disputants with effective access to civil justice« and ultimately in-
volved 36 locally-organized events in 26 different countries (Masucci et al., 
2016; see also Masucci, 2018; Branon & Pierz, 2018; Deason et al., 2018).32 In 
that same report, Singapore described its organization of the 2016 Interna-
tional Conference on Court Excellence, its role in the launch of the Inter-
national Framework for Court Excellence, and the awards it had won for 
innovative processes (i. e., GovInsider Innovation Award and World Infor-
mation Technology and Services Alliance Award) (Singapore State Courts, 
2017, pp. 47–48). In its 2017 annual report, Singapore’s State Courts used 
an entire page of graphics to present its international profile – i. e., how 
it ranked in the World Economic Forum’s Global Competitiveness Report 
(1st for efficiency of legal framework in settling disputes); International In-
stitute for Management Development’s World Competitiveness Yearbook 
(2nd for legal and regulatory framework, 11th for justice); World Bank’s Doing 
Business (2nd for enforcing contracts); Fraser Institute’s Economic Freedom 
of the World (8th for legal system and property rights); World Bank’s World-
wide Governance Indicators (9th for rule of law); and Heritage Foundation’s 

32 Emphasizing stakeholders’ interest in more education regarding dispute reso-
lution options, availability of pre-dispute or early-stage case evaluation or assess-
ment systems, and required consideration or participation in non-adjudicative 
processes before parties may initiate adjudicative processes.
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Index of Economic Freedom (1st for property rights; 3rd for judicial effective-
ness; and 4th for government integrity) (Singapore State Courts, 2018a, p. 
35). As noted supra, Singapore was also the site for the signing of the Sin-
gapore Convention on Mediation. These activities and awards indicate Sin-
gapore’s drive to achieve recognition for its courts’ quality and leadership 
and its dispute resolution processes (Nottage, 2014, p. 213).33 

Singapore cares about such recognition because it strongly supports 
multi-lateral activity and seeks to attract certain markets to its courts and 
other dispute resolution venues (Rajah, 2016).34 Multilateralism is central 
to the role that Singapore has carved for itself on the world stage. Singa-
pore’s government also recognizes that reliable, high quality dispute res-
olution is an integral part of keeping multilateralism alive. 

Consistent with this emphasis on the desire to support multilateralism and 
effective dispute resolution, an increasing variety of metrics now permit 
comparisons among nations for the quality of their governance and their 
commitment to the rule of law (Ali, 2019).35 There is also an increasing in-
terest in comparing nations’ judiciaries. Among the available metrics are:

 – World Justice Project’s (n. d.) Rule of Law Index36

33 Observing that Singapore has »resolutely and successfully advertised itself as a 
regional hub for ICA [international commercial arbitration] and promoting itself 
as a venue and centre of excellence for ISA [investor state arbitration].«
34 It is important to remember that Singapore is a small nation, with no natural 
resources beyond its people, and thus must remain competitive in order to ensure 
its survival.
35 Using measures from the World Bank Group’s Worldwide Governance Indica-
tors (»WGI«), the World Economic Forum’s Global Competitiveness Report (»GCR«) 
and the World Justice Project’s Rule of Law Index (»ROI«) to assess how mediation 
referral schemes (i. e., mandatory vs. voluntary), as one factor, affect variation in ju-
dicial efficiency, confidence in courts and perceptions of justice.
36 Civil Justice is Factor 7 of the WJP Rule of Law Index. It measures:

… whether ordinary people can resolve their grievances peacefully and effective-
ly through the civil justice system. The delivery of effective civil justice requires 
that the system be accessible and affordable (7.1), free of discrimination (7.2), free 
of corruption (7.3), and without improper influence by public officials (7.4).  The 
delivery of effective civil justice also necessitates that court proceedings are con-
ducted in a timely manner and not subject to unreasonable delays (7.5). Finally, 
recognizing the value of Alternative Dispute Resolution mechanisms (ADRs), this 
factor also measures the accessibility, impartiality, and efficiency of mediation 
and arbitration systems that enable parties to resolve civil disputes (7.7). (World 
Justice Project, n. d.). 
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 – World Economic Forum (n. d.a; n. d.b) Global Competitiveness Index37

 – World Bank’s Worldwide Governance Indicators (n. d.)38

 – World Bank’s Doing Business Project (Enforcing contracts: What is mea-
sured, n. d.)39

 – International Consortium for Court Excellence’s (2020) International 
Framework for Court Excellence40

 – Fraser Institute’s Economic Freedom of the World Annual Report (Gwart-
ney et al., 2018)41

 – Heritage Foundation’s (2020) Index of Economic Freedom42

37 Global Competitiveness Index 4.0, Judicial Independence (available scores 1–7; 
U. S. ranked 15 with score of 5.7; Singapore ranked 19, with score of 5.7) and Efficien-
cy of Legal Framework in Settling Disputes (available scores of 1–7; U. S. ranked 3, 
with score of 5.9; Singapore ranked 1, with score of 6.2). 
38 Based on the following six dimensions of governance: voice and accountabil-
ity; political stability and absence of violence; government effectiveness; regula-
tory quality; rule of law; and control of corruption. The rule of law dimension in-
cludes consideration of the following variables from various data sources: fairness 
of the judicial process, speediness of the judicial process, judicial independence, 
confidence in the judicial system, and trust in the judiciary (Worldwide governance 
indicators, n. d.).
39 Providing objective measures of business regulations and their enforcement, 
particularly focusing on domestic small and medium-size companies. »The enforc-
ing contracts indicator measures the time and cost for resolving a commercial dis-
pute through a local first-instance court, and the quality of judicial processes in-
dex, evaluating whether each economy has adopted a series of good practices that 
promote quality and efficiency in the court system« (Enforcing contracts: What is 
measured, n. d.). One of the areas included in the quality of judicial processes index 
is alternative dispute resolution, specifically whether the economy has »adopted a 
series of good practices in its court system« in the area of ADR as well as the areas 
of court structure and proceedings, case management, and court automation (En-
forcing contracts: What is measured, n. d.).
40 This quality management system for courts consists of three parts: the Frame-
work, a self-evaluation process, and Global Measures of Court Performance (Inter-
national Consortium for Court Excellence, 2020). 
41 The index uses 42 data points to measure the degree of economic freedom in 
the following five areas: size of government, legal system and property rights, 
sound money, freedom to trade internationally, and regulation. The area regard-
ing the legal system and property rights includes consideration of judicial inde-
pendence, impartial courts, integrity of the legal system, and legal enforcement of 
contracts (Gwartney et al., 2018). 
42 Measuring economic freedom based on 12 quantitative and qualitative factors, 
grouped into four categories: »rule of law (property rights, government integri-
ty, judicial effectiveness); government size (government spending, tax burden, fis-



32 Nancy A. Welsh

 – International Institute for Management Development’s World Compet-
itiveness Annual Yearbook (IMD, n. d.)43

 – Transparency International’s Corruption Perceptions Index

The Singapore courts’ commitment to providing data appears to be part 
of this bigger picture. The nation has gained attention for the breadth, 
quality and trustworthiness of its dispute resolution services, all support-
ing multilateralism. Singapore also seeks to attract desirable dispute res-
olution users who have many choices in deciding where to bring their dis-
putes. Most attractive would be the multi-national corporations involved 
in international commerce that may need international commercial me-
diation or arbitration as well as access to the nation’s courts. In this envi-
ronment, the simultaneous development of a healthy domestic mediation 
culture fits quite nicely with the overall picture of a nation known histor-
ically for its receptivity to mediation, its strong pro-business culture, and 
now, increasingly, its strength in and commitment to international dis-
pute resolution (Rajah, 2016).

This same reasoning does not seem to explain why the U. S. District Courts 
of the Northern and Central Districts of California or the Florida court sys-
tem collect and regularly publish data regarding their dispute resolution 
programs. Admittedly, the founders of the Northern District and Florida 
programs institutionalized a certain degree of data collection and reporting 
from the very beginning (Welsh, 2020).44 But there are also hints that these 
programs began to receive frequent requests for information from constit-
uents – i. e., judges, court officials and other proponents of court-connect-
ed mediation who viewed these particular federal and state courts as pio-
neers, visionaries, leaders. The court systems then started compiling and 
regularly reporting their results in order to respond to these requests and 
continue to provide leadership and guidance. 

Others are also beginning to ask for data. In the private sector, non-prof-
it and for-profit dispute resolution organizations are making use of their 
own metrics to enable comparisons of the private arbitrations and media-

cal health); regulatory efficiency (business freedom, labor freedom, monetary free-
dom); and open markets (trade freedom, investment freedom, financial freedom).« 
Singapore ranks 2 (Free); the U. S. ranks 12 (Mostly Free) (The Heritage Foundation, 
2020). 
43 Based on four competitiveness factors: economic performance, government ef-
ficiency, business efficiency and infrastructure. The government efficiency factor 
includes a sub-factor of institutional framework (IMD, n. d.). 
44 Describing the history of the Northern District’s and the Florida courts’ collec-
tion and reporting of data.
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tions occurring in different nations and geographic regions (Norton Rose 
Fulbright, 2017).45 It seems inevitable that such metrics will be used in the 
future to compare (and facilitate competition) between public dispute res-
olution systems (i. e., the courts) and private ones. Indeed, in some states 
in the U. S., legislators have begun to ask courts for more information re-
garding the incidence and effects of court-connected mediation.46 Courts 
may decide to take the initiative to collect and report more data on their 
own. New York may do this – and then advertise its new embrace of dis-
pute resolution to domestic and international constituents. Alternatively, 
courts may wait for legislative mandates to report regarding their use of 
dispute resolution.

6. Conclusion

The relevant bottom lines here are several. First, it is possible to collect and 
report data regarding court-connected mediation that will then support 
regulation. Singapore, a few federal district courts in the U. S. and the state 
of Florida have demonstrated this. Second, though, such collection and re-
porting of data is relatively rare. Third, the collection and reporting of data 
are much more likely when an external constituency cares about the in-
formation. Fourth, responsible regulation requires data. 

What is the external constituency that is most interested in the regulation 
of mediation? In Singapore, it seems to be the government and some me-

45 See also Dispute Resolution Data (n. d.) (»[D]ispute Resolution Data (DRD) is re-
ceiving data from 17 international entities and then aggregating the data by case 
type (28 different) and seven geographic regions. In this process, each closed inter-
national commercial arbitration provides information for up to 100 data fields and 
each closed international mediation up to 45 data fields. Presently, over 1,000 cas-
es have provided information, in excess of, 40,000 data fields.«) and Canada et al., 
(2018) at (reporting, based on »approximately 216,000 data points, collected across 
4,100 alternative dispute resolution cases,« that for three of the top four arbitral 
case types – commercial contracts, hospitality and travel, and wholesale and re-
tail trade – the most frequent outcome was settlement or withdrawal, while awards 
were the outcome 50% of the time for the case type of financial services and bank-
ing; also noting plans to »examine both case type (including more specific sub-
types) and case region (that is, where arbitration took place) as factors potential-
ly affecting arbitration outcomes, the time required to reach those outcomes, and 
the associated costs of achieving those outcomes.«),
46 Such a question led to a 2016 report on the impact of »expedited actions« rules 
in Texas (Welsh, 2020, describing the report and resulting information regarding 
the use and impacts of court-connected mediation). See also Hannaford-Agor & 
Graves (2016) and Volpe (2019) (describing a legislator’s question about the effec-
tiveness of mediation – and the lack of data available to answer the question).
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diation advocates. In some parts of the U. S., it sometimes seems that cur-
rent mediators feel most strongly that regulation is needed – in order to bar 
unqualified others from becoming mediators. This may be because those 
others do not possess the necessary qualifications or do not subscribe to 
the »right« vision of mediation. 

The question for current mediators who support responsible regulation, 
though, is whether we are also willing to submit ourselves and our own prac-
tices to the demands of transparency now – in order to ensure that regu-
lation of future mediation is grounded in real results not just our hunch-
es about best practice. 
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Mediation Moves into the Scottish Civil Justice 
System – An Expert Group Report

Jonathan Rodrigues

Fewer people are turning to the courts in Scotland, with research (Scotish 
Government, 2019) indicating a general downward trend in the numbers 
of civil actions initiated over the last decade. There is evidence that people 
generally prefer to avoid becoming involved in legal and court processes 
as they are apprehensive about involvement with lawyers and the poten-
tial costs, formality, delay and trauma associated with legal processes (Scot-
tish Consumer Council, 1997) (Genn & Paterson, 2001) (Consumner Focus 
Scotland, 2012). Although recent civil justice reform has created more op-
portunities for mediation, its use remains limited, even where objective-
ly it might appear that parties’ interests would be better served by medi-
ating their dispute. 

The mere hope that things will change is not a sustainable policy. Scotland 
needs to adopt a more proactive approach. Acknowledging that there is a 
need to change the ›one size fits all‹ model of litigation and that the neces-
sary infrastructure to support the delivery of mediation has not been pro-
vided by the civil justice system, Scottish Mediation1, with support from the 
Scottish Government, undertook a short-term research project to identi-
fy ways in which the use of mediation in resolving civil disputes can be-
come more central to Scotland’s civil justice system. It established an Ex-
pert Group, with the aim of reviewing the current provision of mediation 
in the civil justice system, considering evidence of effective use of media-
tion in other jurisdictions, and formulating proposals to enhance the use 
of mediation in resolving civil disputes in Scotland.

The Expert Group comprised representatives from the judiciary, the Law 
Society of Scotland, the third sector, mediation services, consumer interest, 
the small business community and unofficial participation from a mem-
ber of the Faculty of Advocates. After spending some months in research, 
internal deliberations and consultations with peers from the internation-
al mediation community, in June 2019, the Expert Group presented an ex-

1 Scottish Mediation was set up in 1990 to raise the profile of mediation in Scot-
land. The organization acts as a professional body for mediators in Scotland and 
maintains the Scottish Mediation Register of mediators. Scottish Mediation con-
tinues to push the boundaries with the Scottish Mediation Charter. https://www.
scottishmediation.org.uk/scottish-mediation-charter/ 

https://www.scottishmediation.org.uk/scottish-mediation-charter/
https://www.scottishmediation.org.uk/scottish-mediation-charter/
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tensive report (Scottish Mediation, 2019), with proposals to deliver a via-
ble pathway to ensure that more people in Scotland are enabled to medi-
ate their civil disputes. 

1. Brief History and Present Challenges 

Before making recommendations, the Expert Group traced back the roots 
of mediation in Scotland to understand the current status of mediation in 
the country’s civil justice system. 

Community Mediation schemes have been operating in Scotland since the 
1990s, while Family Mediation emerged in Scotland from the mid‐1980s, 
with evidence of a court rule for discretionary referral to mediation by the 
sheriff being in existence since 1990. The benefits of mediation as a way of 
resolving non‐family civil disputes began to be recognised in Scotland in 
the late 1990s and early 2000s, with the Scottish Consumer Council call-
ing for greater use of mediation in resolving civil disputes. In 1998, an in‐
court mediation service was introduced at the Edinburgh Sheriff Court; and 
in four years’ time, the service reported a huge demand, with high success 
rates, as well as high rates of mediation agreements being honoured (Sam-
uel, 2002). Further in‐court mediation pilots were run in Glasgow and Ab-
erdeen Sheriff Courts between 2006 and 2008 (sheriff courts being courts 
of first instance throughout Scotland). An evaluation concluded that the 
projects were effective in resolving disputes, reducing court time, and pro-
viding a valued service to parties.2 

In the mid‐2000s, both the Sheriff Court Rules Council (SCRC) and the 
Court of Session Rules Council (CSRC) considered whether, and how, me-
diation might be encouraged through court rules. While the SCRC was re-
luctant to consider any changes to the courts’ existing practices, the CSRC 
was more proactive in the endorsement of new ideas. Both, however, fell 
short of making changes in their rules, being aware of the 2009 Scottish 
Civil Courts Review looming on the horizon. The review, led by the then 
Lord Justice Clerk, Lord Gill, left the question of the role of mediation in 
civil justice unanswered. Lord Gill’s review recognised the benefits of me-
diation for parties and courts, but it did not articulate how these benefits 
could be delivered in practice. This resulted in a gradual opening up to me-

2 Further in-court mediation pilots were run in Glasgow and Aberdeen Sheriff 
Courts between 2006 and 2008 An evaluation concluded that the projects were ef-
fective in resolving disputes, reducing court time, and providing a valued service 
to parties. 
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diation, without any accompanying development of the necessary infra-
structure to make it a viable alternative to litigation. 

The current landscape of mediation in the Scottish civil justice system is 
promising, but not sufficient to ›normalise‹ mediation in society. Inclu-
sion of ADR in Simple Procedure rules obliged sheriffs to encourage me-
diation, but only seven of 39 sheriff courts have arrangements in place to 
refer parties to mediation. Rule 33-22 of the Act of Sederunt (Sheriff Court 
Ordinary Cause Rules) 1993 provides for referral to mediation in family 
cases; similarly under Rule 40-12 of the Act of Sederunt (Sheriff Court Or-
dinary Cause Rules) 1993, there exists a provision for the sheriff to make 
an order relating to ADR in commercial cases. In 2018, Relationships Scot-
land (RS), an umbrella organisation for relationship counselling and fam-
ily mediation services, reported mediating in approximately 2,000 cases 
a year, with approximately 15% of RS’s cases being referred by the courts. 
However, RS reports that there is considerable variability in referral rates 
across Sheriff Courts (Relationships Scotland, 2018), confirming that me-
diation is not yet widely accepted by the legal community. 

From 2017, a practice note (Court of Session, 2004) for Commercial Ac-
tions in the Court of Session was issued by the Lord President, which intro-
duced consideration of ADR at the preliminary stage and procedural hear-
ing stage, empowering judges to compel parties to meet and discuss alter-
native methods of resolving the dispute. While the practice note encour-
ages ADR to help resolve or reduce the scope of parties’ disputes, there is 
no publicly available data to establish how often it is used or if the joint 
meetings are effective. Anecdotally, it has been suggested that joint meet-
ings can replicate the adversarial positions parties are expecting to take 
in court, thus failing to establish an environment conducive to consider-
ing alternatives to litigation. 

The Employment Tribunal provides for Early Conciliation Service via ACAS3. 
And, despite high success rates, judicial mediation, due to lack of resources, 
has been reserved for serious cases of discrimination or those with signifi-
cant cost or a ticking time-bomb in subsisting relationships. In 2014, a free 
mediation service was piloted in the Homeowner Housing Panel (HOHP), 
a tribunal dealing with disputes between homeowners and property fac-
tors. Unfortunately, just as its success rates began to rise (2015 Annual Re-
port of Private Rented Housing Panel / Homeowner Housing Panel), the 
mediation service was discontinued. Since becoming part of the First‐tier 

3 ACAS provides employees an opportunity to resolve disputes through early con-
ciliation before filing an employment tribunal claim. https://www.acas.org.uk/
early-conciliation 

https://www.acas.org.uk/early-conciliation
https://www.acas.org.uk/early-conciliation
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Tribunal for Scotland (Housing and Property Chamber) in December 2016, 
the chamber no longer provides a mediation service: while its current rules 
allow it to inform parties about the availability of mediation, it cannot re-
fer parties to mediation or facilitate mediation. 

In other avenues, The Scottish Legal Complaints Commission (Scottish Le-
gal Complaints Commission, 2020) provides a free mediation service for 
complaints, while The Education (Additional Support for Learning) (Scot-
land) Act 2004 identifies mediation as a primary method for attempting 
to resolve disputes arising between parents, young people and local educa-
tional authorities4. In the health sector, Section 15(5) of The Patient Rights5 
(Scotland) Act (2011) includes provisions for the use of mediation in resolv-
ing patient complaints, but the percentage of mediated cases continues to 
be extremely low. The Scottish Land Commission was noted to be running 
a pilot mediation scheme for disputes between tenant farmers and land-
lords. While this programme is still developing, and the number of medi-
ations to date is small, the indications so far are that it is proving success-
ful6, and this may be an area for future potential development. 

In summary, there have been plenty of visionary projects initiated to en-
hance mediation services in Scotland, but inconsistent rules and policies 
have denied comprehensive and systematic referral and mediation prac-
tice. The Justice Committee report on ADR stated that the main challeng-
es facing ADR in Scotland include »lack of information on the availability 
and benefits of ADR, inconsistency in the provision and funding of ADR and 
inconsistency in referrals to ADR from the courts.« (Scottish Parliament Jus-
tice Committee, 2018). Consequent to highlighting these challenges, the Ex-
pert Group outlined its recommendations.

2. Recommendations

As more and more countries across the world are promoting greater use 
of mediation, the time is now right for Scotland to take necessary steps to 
›normalise‹ mediation as a key part of the civil justice system. To operate 
effectively ›in the shadow of the court‹, mediation must have the backing of 
the civil justice system. The Scottish Parliament’s Justice Committee noted, 
in its recent report on ADR, that society benefits when there are more infor-
mal, timely, and affordable ways to resolve civil disputes. There is a growing 

4 Education (Additional Support for Learning) (Scotland) Act 2004 (asp 4).
5 The Patient Rights (Scotland) Act 2011 (asp 5) S 15(5).
6 https://www.scottishmediation.org.uk/wp-content/uploads/2019/06/Bringing-
Mediation-into-the-Mainstream-in-Civil-Jutsice-In-Scotland.pdf

https://www.scottishmediation.org.uk/wp-content/uploads/2019/06/Bringing-Mediation-into-the-Mainstream-in-Civil-Jutsice-In-Scotland.pdf
https://www.scottishmediation.org.uk/wp-content/uploads/2019/06/Bringing-Mediation-into-the-Mainstream-in-Civil-Jutsice-In-Scotland.pdf
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political interest in broadening dispute resolution beyond litigation, bring-
ing with it real opportunities for change. In its vision for justice in Scot-
land, the Scottish Government commits to »empowering... communities to 
exercise their rights and responsibilities, to resolve disputes and other civil 
justice problems at the earliest opportunity.« (Scottish Government, 2017)

Having identified a number of structural and cultural challenges to be over-
come – in terms of availability, awareness and encouragement of media-
tion in the civil justice system in Scotland – the Expert Group proposes a 
cost-effective, coordinated strategy, summarised as follows: 

1) Coordinating uniform implementation of mediation services – case 
management via capable administrative staff – across Scotland is neces-
sary, even if it means introducing a minimal degree of compulsion in cas-
es where mediation is appropriate. Establishing an ›Early Dispute Reso-
lution Office‹ (EDRO) and maintaining an online mediator ›roster‹ is the 
first step. The EDRO would function in a similar way to the American con-
cept of a ›multi-door courthouse‹ – reviewing all cases received by the rele-
vant court or tribunal, and then identifying and directing appropriate cas-
es toward mediation (or another appropriate form of dispute resolution). 

This mandatory referral approach, encouraged by judges and sheriffs 
through re-written SCJC court rules or statutorily prescribed by legislation, 
namely that parties attend an initial mediation session, should be subject 
to a ›special cause exemption‹ on reasonable grounds, including the fol-
lowing exemptions: mediation has already taken place, existence of a time-
bar, contractual clause that stipulates a specific ADR method, the case in-
volves a protective/enforcement order, there is danger of domestic, sexu-
al abuse or gender-based violence. These situations could be outlined in-
formally as court guidelines, but need not be defined in the statute itself. 
It is important that unrepresented parties have access to legal advice be-
fore agreeing to mediate, through in-court advice services. 

It is proposed that a Mediation Report be submitted to the EDRO after the 
initial meeting, which must be basic – whether the mediation took place 
and what was the final outcome; the report should not include observa-
tions about the conduct of parties or the content of discussions. Finally, an 
appropriate data collection mechanism should be introduced to evaluate 
and review the benefits and limitations of this mediation service. 

2) Proportionate cost/incentivising mediation is essential to ensuring that 
all parties, regardless of their financial resources, are able to participate in 
mediation. Those involved in small-claim disputes must have access to pub-
licly-funded and free or very low cost mediation services. The pro bono ap-
proach has been workable to date because it has provided an opportunity 
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for qualified mediators to gain practical experience. If, however, court‐con-
nected services were to be rolled out across Scotland, there will be much 
greater demand and there are unlikely to be sufficient volunteer media-
tors to meet this on an unpaid basis (Clark, 2019, p. 185). Cost can be further 
reduced by considering the employment of salaried mediators, operating 
across multiple sheriff courts, and/or adopting an online/telephone medi-
ation model, similar to the Small Claims Mediation Service in England and 
Wales (Civil Justice Council ADR Working Group, 2017). In ordinary cause 
(medium to higher value claims) and Court of Session actions7, a suitable 
price point should be identified, above which parties should pay commer-
cial rates agreed with the mediator. Tribunals – whether dealing with par-
ty‐vs‐state or party‐vs‐party disputes – are publicly funded. It would there-
fore be appropriate, as a general principle, for any mediation service deal-
ing with tribunal disputes also to be paid for through public funds. 

Whatever funding model is chosen, the mediators providing the media-
tion services must be paid fairly and appropriately for their services. This 
is important for two main reasons: Firstly, if mediation is to be widely ad-
opted as a key part of the civil justice system, there will need to be a suf-
ficient number of appropriately qualified and experienced mediators to 
meet the demand of consistent and high quality services. Secondly, pay-
ing mediators appropriately is important in achieving the cultural shift 
required. It signals that mediation is seen by the courts and by wider soci-
ety as a legitimate, important and valuable way of resolving disputes, and 
that mediators are skilled, regulated professionals, who deserve to be paid 
at a level that acknowledges and reflects this. 

3) Clearer signalling of quality standards is crucial to establishing the cred-
ibility and legitimacy of a mediation pathway in civil justice. An online ros-
ter of mediators must be created and managed by a regulatory body, which 
will be responsible for 

 – setting and keeping under review the standards, training and accredi-
tation requirements for entry to the roster, 

 – admitting mediators who satisfy those requirements to the roster, 

 – developing and overseeing a code of practice for roster mediators and 

7 The Court of Sessions is Scotland’s supreme civil court. The court deals with 
a wide range of cases including high value claims for more than £100,000. The 
range of cases include personal injury claims, breaches of contract or of duty of 
care, family law such as divorce, child abduction or adoptions. The commercial 
court hears cases such as disputes over insurance transactions, or the supply of 
goods and intellectual property. 
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 – dealing with complaints about roster mediators, including disciplinary 
issues. 

The online roster will be available to the public, and will include informa-
tion about all approved roster mediators, including their experience, geo-
graphical location and areas of expertise. It will be important to take steps 
to ensure that, as far as possible, there are sufficient mediators on the ros-
ter who will provide services in remote and rural areas. It will also be im-
portant that the mediators on the roster are seen to reflect the diversity 
and make‐up of the general population as far as possible, helping to instil 
both understanding for certain conflict situations/constellations and con-
fidence in mediation among the general public.

Solicitors and advocates play a critical role in the civil justice system, pro-
viding advice and guidance for parties seeking to resolve disputes. In ad-
dition to education and training, it is important that there should be a re-
quirement on lawyers to advise their clients about mediation and other 
forms of dispute resolution. The Scottish Parliament Justice Committee 
2018 report recommends that such a requirement should be introduced 
by the Faculty of Advocates in relation to advocates. 

4) Consistent messaging in rules and legislation will portray commitment 
from the civil justice system to resolving appropriate cases through medi-
ation. As part of the SCJC rewrite of court rules, provision should be made 
to place a duty on sheriffs and judges to encourage mediation in appro-
priate cases. Introduction of a Mediation Act would require endorsement 
from Scottish legislators, formalise principles and secure confidentiality 
in mediation, besides defining a code of practice for mediators in Scotland. 

5) Changing professional receptiveness is necessary to ensure that media-
tion becomes a normal way to resolve disputes in Scotland. It is proposed 
that mediation must become a core part of education and training for so-
licitors and advocates, besides considering training and opportunities for 
non-lawyer advisors who could play a crucial role in steering clients with 
appropriate cases towards mediation. Sheriffs, judges and tribunal mem-
bers should be trained in the mediation process, and in the EDRO and its 
functions. 

6) Building wider awareness in society about the benefits of mediation is 
key to its acceptance by individuals, businesses and public bodies. Business-
es and public bodies should be targeted directly through sector‐led initia-
tives to build awareness of mediation as a rational choice for dispute res-
olution. The Scottish Government and other public bodies should commit 
to including mediation in dispute resolution clauses in their own contracts. 
The Scottish Government should consider carrying out research into pub-
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lic awareness of mediation prior to implementation of the measures pro-
posed in this report. It has been proposed that an online self-help ›portal‹ 
could be of assistance in creating awareness about mediation and direct-
ing people towards possible options for resolving their disputes. 

The Expert Group clarifies that, while they outline some changes, it is im-
portant to remember that mediation is informal and flexible, unlike many 
other more costly processes. Therefore, care must be taken to encourage 
and enable, with a light touch, and not to over‐regulate, lest the whole point 
of it is lost. The Expert Group particularly notes that mediation is consis-
tent with the aspirations of Scotland’s National Performance Framework8 
and, more generally, with a society in which people are valued, relation-
ships are enhanced, choices are made by those most affected, constructive 
solutions are sought for difficult problems and financial and other resourc-
es are wisely deployed. 

Overall, the Expert Group believes that its proposals will lead to the em-
bodiment of a new dispute resolution culture across Scotland and towards 
a society in which disputes and differences can be resolved, wherever pos-
sible, consensually. »We have no doubt that the recommendations in this 
report sit well with a civilised and forward‐looking approach to our coun-
try’s future,« write John Sturrock QC and Alun Thomas, chairpersons of 
the Expert Group. 

3. The Scottish Government Response to the Expert Group  
Report on Mediation in Scotland

The Scottish Government acknowledged the proposals of Scottish Medi-
ation and the Expert Group for a significant package of reforms aimed at 
»normalising« the use of mediation in the civil justice system in Scotland 
(Scottish Government, 2019). The Scottish Government also paid due rec-
ognition to the significant work done by a member of the Scottish Parlia-
ment, Margaret Mitchell MSP, in developing ideas to encourage the great-
er use of mediation in the civil justice system in Scotland. 

Suggesting the need for systematic reform in a number of areas to over-
come the structural and cultural challenges currently preventing the nor-
malisation of mediation in the civil justice system in Scotland, the Scot-

8 The framework tracks Scotland’s progress in meeting its national outcomes. The 
framework uses data to understand how well Scotland is doing and helps the gov-
ernment focus policies and resources to meet challenges. COVID-19 has brought 
in unanticipated challenges and these are reported and analysed here: https://na-
tionalperformance.gov.scot/how-it-works 

https://nationalperformance.gov.scot/how-it-works
https://nationalperformance.gov.scot/how-it-works
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tish Government intends to examine the Expert Group proposals. The pro-
posals contained in Margaret Mitchell’s Private Member’s Mediation (Scot-
land) Bill would be a suitable reference point for the government as it as-
sesses the impact on the general public, businesses, the legal profession, 
and the overall justice system. 

The Scottish Government announced a Scottish Dispute Resolution De-
livery Group, to meet early in 2020 with representatives from key organ-
isations, including Scottish Mediation and the Scottish Courts and Tribu-
nal Service, to develop and shape an evidence-based package of reform. 

When announced, the work of this Group was expected to focus on: 

 – consideration of how the Early Dispute Resolution Office would work 
in practice,

 – consideration of the wider dispute resolution infrastructure to ensure 
that the provision of advice, assistance and representation for resolving 
civil disputes is co-ordinated, seamless, effective and efficient,

 – consideration of the standards required for mediators and complaints 
process,

 – consideration of the possible financial model for mediation and oth-
er forms of dispute resolution in the civil justice system in Scotland,

 – consideration of the need for raising public awareness about the range 
of options available for resolving disputes effectively and within a rea-
sonable timeframe,

 – consideration of what training is required for the legal profession on 
dispute resolution, ensuring that victims of domestic abuse and chil-
dren are not put at risk, 

 – consideration of whether legislation is required and to what extent 
amendments can be made to the current system of dispute resolution 
without the need for a legislation,

 – consideration of implementation arrangements (for example, wheth-
er the approach would be phased in initially through particular courts 
or tribunals). 

Following initial discussions with the Delivery Group and the Collaborati-
ve Partnership in 2020, the Scottish Government undertook to issue a pu-
blic consultation to seek the views of the general public, stakeholders and 
other interested parties on the proposed package of reform for dispute re-
solution and to seek to build consensus on the way forward for mediati-
on and wider dispute resolution reforms in the civil justice system in Scot-
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land. Unfortunately, with the pandemic dominating the work of govern-
ment officials and changes in staffing, this consultation has not been held, 
reported as of August 2021.
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The Evolution of Mandatory Mediation in Greece as 
a Paradigm for the Concept of Learning Legislation

Bernadette Papawassiliou-Schreckenberg, Georgios Karamanidis

1. Longstanding Deficits of the Greek Legal System

On November 29, 2019 the Greek Parliament ratified the latest Mediation 
Act, hereinafter referred to as Law 4640/2019, regulating three phases of 
the introduction of the Mandatory Initial Mediation Session (MIMS) in 
accordance with the categories defined respectively (Goverment Gazette, 
2019).

The beginning of the third phase for the implementation of the MIMS, 
which concerned a vast number of disputes of the so-called »standard civ-
il procedure«, coincided with the general lockdown due to COVID-19 on 
March 15, 2020 in Greece. 

Once society begins to return to normality after the imposed lockdown 
regulations, the Greek economy (which prior to the pandemic catastrophe 
had shown modest signs of growth after almost a decade of financial cri-
sis), will need to cope with severe setbacks. 

Will the broad scale implementation of »mandatory mediation« at this cru-
cial point of time become a vehicle offering new chances for the transition 
to a modern, efficient legal system in Greece? Does the upsurge in digitali-
zation observed since the beginning of the pandemic provide tools for the 
acceptance of mediation into legal everyday life and thus finally evoke a 
change of the legal culture in Greece?

The dysfunctional judicial system had contributed in various ways to the 
economic crisis in Greece. Tremendous delays in the administration of 
justice together with overcrowded courts were the result of an exorbitant 
number of lawyers and consequently inexpensive legal services, even in 
relation to the low average income in comparison to the rest of the EU 
(Gläßer, Karamanidis, Papawassiliou-Schreckenberg, 2018). For example, 
in 2016 the average time needed until the promulgation of a ruling on the 
merits in civil and commercial cases at the Courts of First Instance reached 
a peak of 670 days (The 2018 EU Justice Scoreboard, 2018). 
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On the one hand, the financial crisis itself de-escalated the aforemen-
tioned procedural delays, as many people simply could not finance cost-
ly legal proceedings anymore. Furthermore, the reform of the Greek Civ-
il Code of Procedure (CCP) (LAW 4335/2015, 2015), introduced on January 1, 
2016, aimed at the acceleration of litigation. 

On the other hand, the tendency to postpone the fulfillment of financial 
obligations by delaying them through time-consuming litigation could be 
observed as common practice. Furthermore, the excessive indebtedness of 
an enormous number of Greek households (Naftemporiki, 2011) produced 
an extremely heavy workload, especially for the Magistrate Courts, who 
were called upon for judicial decisions on the terms of repayment, includ-
ing sometimes even generous »haircuts« of the total amounts from their 
non-performing loans (To xrima, 2019).

Due to the deficits of effective legal protection, which were destructive for 
the cohesion of the Greek society and disastrous for the Greek economy 
(especially as a hurdle for attracting foreign investors (doingbusiness.org, 
2019)), a notion for change developed gradually amongst legal profession-
als. This notion is based on the firm conviction that the fundamental civ-
il right of access to justice could be safeguarded through an »opening« to-
wards alternative (or complementary) dispute resolution means.

2. The Three Steps of Mediation Regulation towards the Evolu-
tion of a Concept of Mandatory Mediation in Greece

Almost simultaneously with the enactment of Directive 2008/52/EC on cer-
tain aspects of mediation on civil and commercial matters (EUROPEAN PAR-
LIAMENT, 2008), the first group of 15 mediators was trained by the Char-
tered Institute of Arbitrators (CIArb), sponsored by the Greek Ministry of 
Development. In addition, some more people were trained to be mediators 
by CEDR or ADR International (Meidanis, 2020).

Two years later, in December 2010, Directive 2008/52/EC, Law 3890/2010 
(Government Gazette, 2010) became the first legal framework of mediation 
in Greece regulating mediation in cross-border as well as in domestic civ-
il and commercial disputes. According to the explanatory memorandum, 
the abovementioned law was targeted at the introduction of modern dis-
pute resolution methods, the enforcement of private autonomy, as well as 
relieving the congested conditions of the judicial system (justice.gr, 2019). 

The following provisions consistently form the »nucleus« of the media-
tion regulations by Greek law through three subsequent stages of regula-
tion; they are still valid up to the present day:

https://doingbusiness.org
https://justice.gr
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 – Each party has the right to initiate the submission of the Minutes of 
Mediation, including the Mediation Agreement as well as the Media-
tion Settlement Agreement, to the competent Single-Member Court 
of First Instance, for the order of enforcement (exequatur) for the rel-
evant settlement provisions to be appended. This procedure is strictly 
a formality, as the competent Judge has no authority to check the con-
tent of the Mediation Settlement Agreement for consistency with the 
law (Law 3898/2010, 2010) (Law 4512/2018, 2018) (Law 4640/2019, 2019).

 – In order to safeguard the legal quality of the mediation agreements and 
thus the enforceability of the Minutes of Mediation, the representation 
of the parties by legal counsels is mandatory throughout the entire me-
diation procedure, except for certain cases (of minor value in dispute). 

 – The mediator, the parties, their representatives and all the other par-
ticipants in the mediation procedure cannot testify in future trials as 
witnesses, apart from cases where there are compelling reasons such as 
public security, protection of minors or the mental and physical health 
of individuals.

The legislator’s first approach of implementing mediation as a purely 
non-obligatory tool encountered an extraordinarily poor resonance with-
in the legal society and the Greek public in general (Schubert-Panecka, 
 Papawassiliou-Schreckenberg, 2016). Since the first few individual provi-
sions were introduced into the Greek CCP with the aim of integrating me-
diation into the existing procedural framework with a non-compulsory 
character, the actual use of mediation had not yet been consolidated on 
the part of the legislator. The notion of voluntary private mediation had 
started to become only a pipe dream, since it had been met with bias and 
opposition from almost all major players and institutions within the legal 
system (Karamanidis, 2014).

In January 2018, seven years after the enactment of Law 3898/2010, Law 
4512/2018 was introduced (Government Gazette, 2018), codifying and uni-
fying the various features of the pre-existing legal framework together 
with some major innovations, i. e.

a) the Central Mediation Committee (Government Gazette, 2018),

b) the MIMS (Government Gazette, 2018) for a casuistry of disputes as fol-
lows:

 – disputes between landlords, and between the administrators of condo-
minium and landlords,

 – disputes concerning neighbouring properties,
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 – disputes relating to compensation claims resulting from road traffic ac-
cidents and from claims arising from insurance contracts (unless the 
harmful event resulted in death or personal injury),

 – disputes concerning professional fees,

 – family law disputes (e. g. care of child, alimony, participation in acqui-
sitions),

 – intellectual property disputes,

 – disputes concerning stock exchange contracts.

c) The legal counsels’ duty to inform their clients in writing about media-
tion as a dispute resolution mechanism in general and the eventuality of 
the in concreto application of the provisions concerning the MIMS on the 
respective case, into a standardized text (Law 4512/2018).

The realm of the above listed cases resulted into reasonable criticism due 
to its arguable (in)consistency (e. g. including malpractice claims but ex-
cluding claims for compensation in case of serious, even lethal traffic ac-
cidents), to the rather limited application in the field of litigation of some 
categories (e. g. stock exchange contracts), and to the lack of an overall ra-
tionale (e. g. failing to include disputes of major incidences such as succes-
sion cases) (Meidanis, 2018). 

The new law which now constituted the first step towards mandatory me-
diation, encountered the opposition of the vast majority of the local bar 
associations who saw themselves exposed to a future loss of work and in-
come. The judges’ union was also skeptical fearing that the role of the 
 judges would be undermined by removing court cases from the overbur-
dened court system (Meidanis, 2018).

Furthermore, the bar associations focused mainly on an ›incompliance‹ 
with the Greek Constitution and the European Convention on Human 
Rights, inasmuch as the assumed excessive cost of mediation inhibits the 
access to the ›natural judge‹. Therefore after their request, the Adminis-
trative Plenary of the Supreme Court (Areios Pagos) came to the conclu-
sion that these provisions of Law 4512/2018 did in fact constitute a depri-
vation of the right of free access to justice for all citizens (Minutes, 2018).

Finally, after the Greek Minister of Justice was replaced, the application of 
the provisions concerning the MIMS was suspended ›for reconsideration‹ 
until September 16, 2019 – and finally until November 30, 2019.

The change of the Government in July 2019 led to a fresh boost in the field 
of mediation, as on November 30, 2019, Law 4640/2019 was  promulgated, 
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which abolished the whole of the previous legislation and constituted a 
new, holistic and exclusive legal framework for mediation in Greece.

The Court of Justice of the European Union (CJEU) had acknowledged in 
2010 in its preliminary rulings in the joined cases C-317/08 to C-320/08 
(Rosalba Alassini v Telecom Italia SpA, 2010) (Filomena Califano v Wind 
SpA, 2010) (Lucia Anna Giorgia Iacono v Telecom Italia SpA, 2010) (Mul-
tiservice Srl v Telecom Italia SpA, 2010) and in 2017 in the case C-75/016 
(Menini, Livio and Rampanelli, Maria Antonia v Banco Polpulare – Societa 
Cooperativa, 2017) the compatibility of the MIMS with the parties’ funda-
mental right of recourse to justice and considered the benefit of the gen-
eral interest  being proportionate to the imposed restriction on the afore-
mentioned right (Koumpli, 2019).

Although the respective provisions of Law 4512/2018 had already been 
based on same preliminary rulings, only in 2019 the Administrative Ple-
nary of the Supreme Court gave an expert opinion on the draft of the new 
mediation act. It subsequently came to the conclusion that its provisions 
concerning the MIMS significantly differ from the previous ones, in as 
much as a) the subject of the disputes to be submitted to the MIMS had 
been changed and b) the costs incurred by the MIMS were considered to 
be almost negligible. 

3. The Basic Procedural Features of the Mandatory Initial 
 Medi ation Session within the Framework of Law 4640/2019

In Law 4640/2019 (Goverment Gazette, 2019), the legislator changed the 
casuistry of cases for which a MIMS is required as follows:

a) Family disputes (except for matrimonial disputes, relating to divorce, 
annulment of marriage, recognition of the existence or non-existence of 
marriage and disputes in parent/child relationships, e. g. paternity), con-
cerning lawsuits filed as of January 15, 2020. 

b) Disputes concerning lawsuits, filed as of March 15, 2020 which are sub-
ject to the standard civil procedure and fall within the jurisdiction of the 
Single-Member Court of First Instance, in case the value in dispute exceeds 
the amount of € 30,000, as well as all disputes subject to the standard civ-
il procedure falling within the jurisdiction of the Multi-Member Court of 
First Instance, filed as per the aforementioned date. 

c) Disputes arising from written contracts containing a valid mediation 
clause, concerning lawsuits filed as of November 30, 2019. The implemen-
tation of the latter provision amended in the new law created some aston-
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ishment as it elevates the character of the mediation clause from being just 
a notion into becoming a binding innovative feature. 

The disputes that are explicitly excluded from the MIMS according to Law 
4640/2019 are those in which one of the parties involved is the State (in-
dependently from whether it is acting in its capacity as either as the fis-
cus or as the imperium), a local and regional authority or a legal entity un-
der Public Law.

Furthermore, similar to the provisions concerning voluntary mediation, 
in disputes subject to the MIMS, parties do not relinquish their ability to 
file an application for an injunction via the interim measures proceed-
ings in case of »imminent danger« or »urgency«, pursuant to the Code of 
Civil Procedure.

Only with the enactment of Law 4640/2019 were the legal counsels re-
quired to inform their clients in writing of the possibility to mediate the 
dispute and of the obligation to take recourse to the MIMS (provided that 
the case belongs to one of the categories enumerated hereinabove), al-
though their duty to inform had been already regulated by Law 4512/2018. 
 Together with their clients, the attorneys have to complete and sign an in-
formation notice about the possibility to mediate their dispute before fil-
ing the notice together with the writ initiating proceedings (usually the 
lawsuit). The legal consequence in case of non-compliance is that the court 
hearing would be inadmissible.

The same legal consequence of procedural inadmissibility occurs also in 
case the MIMS is omitted, although the dispute falls into one of the afore-
mentioned categories, as pursuant to the provisions of Law 4640/2019, the 
MIMS constitutes a condition for the admissibility of the hearing of the 
case before the competent court (Koumpli, 2019).

The proceedings of the MIMS start with the appointment of the mediator 
by mutual consent of the parties. The mediator must be accredited at the 
Greek Ministry of Justice. 

The claimant has the possibility to either communicate with the other par-
ty/parties or address a mediator of her/his choice directly. In the latter case, 
the mediator contacts the other party/parties in order to find out whether 
the parties agree on her/his person. 

Should there be any disagreement or inability to communicate with the re-
spondent(s), a mediator from the special registry of mediators is appoint-
ed by the Central Mediation Committee of the Ministry of Justice. Subse-
quent to the mediator’s appointment, the claimant submits the request 
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for the recourse of the dispute to mediation to the mediator, who noti-
fies the other party/parties and arranges the date and place of the MIMS. 

The MIMS has to take place within twenty days from the day following the 
aforementioned request of the claimant to the mediator (an extension up 
to thirty days is possible, if any of the parties resides abroad).

An official notice has to be given on the date and place of the session by 
registered mail or electronically at least five days prior to the session date. 
From the date of the notification on, the deadlines regarding the exercise 
of claims and rights under dispute as well as the procedural deadlines are 
suspended for the time of the mediation procedure. Starting after the stip-
ulation of the Mediation Agreement, the mediation procedure has to be 
completed within forty days, starting from the expiration of the period 
of twenty days (or thirty days respectively) mentioned hereinabove. With 
agreement of the parties, an extension of the 40-days-deadline for the com-
pletion of the mediation is possible.

Deadlines commence again the day after

a) the drafting of the Minutes of Mediation stating the parties’ failure to 
reach an agreement; 

b) the declaration of withdrawal from the mediation procedure by any of 
the parties; 

c) the conclusion or annulment of the mediation procedure in any way.

In case the parties choose at the MIMS not to continue with mediation, 
deadlines re-initiate the day after the drafting of the Minutes of the MIMS 
proving their respective decision. 

It is worth mentioning that in case the parties decide to submit their dis-
pute to mediation (the legal wording is »to continue mediation proceed-
ings«), and as long as they stipulate the respective mediation agreement, 
they are able to continue either with the same mediator or appoint a dif-
ferent one.

The essential requirement for the MIMS to be fulfilled is that the parties 
must present themselves before the mediator regardless of their final deci-
sion to subsequently enter into mediation (and to sign a mediation agree-
ment) or not. Thus, the parties must either attend the MIMS session in 
person or go through an appointed representative in case of legal entities. 
As in voluntary mediation proceedings, the attendance of legal counsels 
during the MIMS is compulsory (with the respective fees freely agreed), ex-
cept for consumer disputes and small claims with a value up to € 5,000 – 
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a provision which was obviously designed in line with the case law of the 
CJEU (Koumpli, 2019). 

Under exceptional circumstances whereby a person cannot be present, due 
to a mobility problem, no access to teleconferencing or residency abroad, 
a party may be represented by its legal counsel only if duly authorized 
(Law 4640/2019).

If, when summoned, a party fails to participate in the MIMS, then the com-
petent Court judging the case can impose a pecuniary sentence  between 
€ 100 and € 500 on the respective party, »taking into account the behaviour 
[of the party] in general and the reasons for non-appearance« (Goverment 
Gazette, 2019). 

There are special provisions concerning the mediator’s remuneration for 
her/his services rendered in the context of the MIMS. In absence of a (dif-
ferent) written agreement, the claimant is obliged to pay in advance a fee 
of € 50 for the session. If subsequently the mediation proceeds, a mini-
mum fee of € 80 per hour is charged by the mediator. Both fees are shared 
equally by the parties (Goverment Gazette, 2019). 

4. The Hybrid Character of the MIMS 

The MIMS can be considered as an additional – ex lege – recourse to me-
diation, constitutionalized by the Greek legislator in full compliance with 
the EU legislation and case-law of the CJEU (Coltsaki, Haralambidou, 2021).

According to Article 2 Paragraph 5 of Law 4640/2019: »During the manda-
tory initial mediation session the mediator informs the parties about the 
procedure of the mediation and its basic principles, as well as the possi-
bility of an extra-judicial resolution of their dispute based on its specific 
features and its nature.« 

Although opinions about the legal nature of the MIMS session might vary,  
either deeming it to be a part of the mediation procedure itself or consid-
ering that it consists of an independent pre-phase of it, the question about 
its scopes and usefulness in practice is answered unanimously.

As the scope of the MIMS is to induce the parties to choose mediation for 
the resolution of their dispute, it practically provides a »golden« opportu-
nity for the mediator to gain the parties’ trust, to generate a rapport and 
to explore together with the parties the suitability of the procedure as 
well as her/his own suitability for the resolution of their dispute  (Coltsaki, 
Haralambidou, 2021). 
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Focusing not on the resolution of the dispute, but on the suitability of the 
procedure for the specific conflict, it depends to some extent on the me-
diator’s skills to essentially use this chance by offering the parties a first 
»taste« of mediation (Coltsaki, Haralambidou, 2021). However, it should not 
be discounted that part of the mediator’s role at this stage is also to eval-
uate whether the parties themselves are capable of using this chance to 
reach a settlement to their dispute. To this end the mediator has to assess 
if the parties are capable to function in a positive and constructive man-
ner within a mediation procedure. This assessment, in turn, significantly 
increases the chances for a subsequent mediation process to succeed (An-
gelidis, 2020). According to the saying »finis origine pendet« (the end de-
pends on the beginning), after having done her/his assessment diligent-
ly during the MIMS, the mediator should prepare carefully the next step, 
which is the commencement of the actual mediation procedure, instead 
of »rushing« into it (Angelidis, 2020).

5. The Friction between the MIMS and other ADR Procedures in 
Greece, especially Judicial Mediation

As has already been mentioned, one of the main reasons for the introduc-
tion of mediation into the Greek legal system has been to alleviate the 
congestion in the civil courts. In view of the various forms of institution-
alized ADR in Greece (e. g. judicial mediation, regulated in Art. 214B of the 
Greek CCP, Arbitration or the State Ombudsman), the question arises as to 
whether the MIMS is still necessary, if the parties have already made the at-
tempt to resolve their dispute by using one of these other ADR institutions. 

On the basis of a harmonized interpretation of the new means in compli-
ance with the constitutionally granted »Access to Justice« (Article 6 Para-
graph 2 of the European Convention on Human Rights, Art. 20 of the Greek 
Constitution), it could be assumed that the field of application of the pro-
visions for the MIMS should be construed rather restrictively. As a conse-
quence, the parties are exempted from the session, in case other attempts 
have been already undertaken to resolve the dispute via judicial mediation 
or facilitated by other authorities whose task is the institutionalized, ex-
tra-judicial dispute resolution before the beginning of proceedings (Yian-
nopoulos, 2020). In particular, since April, 2012, judicial mediation has been 
regulated in Art. 214 B of the Greek Code of Civil Procedure (Law 4055/2012), 
pursuant to which presiding judges at the Courts of First Instance or the 
Courts of Appeal are appointed in order to act in the capacity of a media-
tor. The main principles of private mediation are applied, with the differ-
ence that the mediator-judge is entitled to offer the parties non-binding 



60 Bernadette Papawassiliou-Schreckenberg, Georgios Karamanidis

propositions for the resolution of the dispute, whereas in private media-
tion, the mediator is allowed to do so only when the parties explicitly re-
quire it (Goverment Gazette, 2019).

However, according to the specific provisions of Article 6 Paragraph 3 of 
Law 4640/2019, the recourse to judicial mediation does not liberate the par-
ties from the obligation of participating in the MIMS. The rationale of this 
provision remains unclarified, as there is no reference made to any other 
motives of the legislator in the Explanatory Memorandum, and the provi-
sion itself is of questionable compliance with the principle of proportion-
ality (Yiannopoulos, 2020).

6. Conclusion and Outlook

In the past decade, mediation has gradually gained ground in Greek legal 
reality due to its transformation by the Legislator from an unknown, ini-
tially quite informal procedure with meager demand into a strictly regu-
lated complementary procedure. Basic regulations have become import-
ant interfaces to the Greek Code of Civil Procedure, such as the enforce-
ability of the Mediation Settlement Agreement and the MIMS. Thus, me-
diation law is evolving gradually by the continuing amendment of its ca-
suistry in accordance with the needs of the Greek legal system as well as 
of society and economy in general. Although the impact of the MIMS on 
the reduction of pending court cases may so far be more limited than as-
sumed (Yiannopoulos, 2020), there is hope that – like a snowball effect – 
the acquaintance with the process and successful outcomes of mediations 
might incentivize legal counsels as well as parties to choose mediation in 
other cases in the future (Coltsaki, Haralambidou,  2021). 

For the future institutionalization of mediation, further adaptations will 
be necessary in order to include the Public Sector, adjusting the relevant 
legislative requirements for its involvement (Mastroperrou, Anestis, 2020).

In view of the signs of a new economic crisis, the inclusion of banking is-
sues (especially concerning debts from loans and credit cards) into the ca-
suistry might be of critical importance. 

Additionally, after the sudden corona-induced boost of digitalization in 
Greece, online-mediation is about to become a tool especially suitable for 
the mandatory initial mediation session due to its hybrid character.
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The Singapore Convention Moves …

Nadja Alexander

1. The Singapore Convention Moves …

The Singapore Convention (United Nations Commission on International 
Trade Law [UNCITRAL], 2018, annex) has the potential to move mediation 
into mainstream international dispute resolution practice. As it does so, it 
will generate movement in the fields of international arbitration and lit-
igation, for example, through the increased use of mediation windows in 
arbitration procedures. Beyond this, the flow of trade and investment is 
likely to be influenced by shifts in dispute resolution practices as they in-
creasingly embrace mediation.

With this contribution to the Mediation Moves volume, I offer a glimpse 
into the idea behind the Singapore Convention and the system of recogni-
tion and enforcement of international mediated settlement agreements 
that it offers. My comments are based on my participation in UNCITRAL 
Working Group II discussions and related policy-advising roles. But first, 
a few words on the current state of mediation play. 

Prior to the entry into force of the Singapore Convention, empirical evi-
dence confirmed the widespread perception that the practice of interna-
tional mediation would increase with the introduction of a multilater-
al treaty on recognition and enforcement of mediated outcomes (Strong, 
2016, p. 2031). Further, statistics from a number of international surveys 
indicate an increasing use of mediation windows in international arbitra-
tion practice1 (Alexander et al., 2020, para 9.1.1; Queen Mary University of 
London & White & Case, 2021, p. 5). Although the use of international com-
mercial mediation – unsurprisingly – falls behind that of international ar-
bitration and litigation, when combined with the use of mediation win-

1 For example, the SIDRA International Dispute Resolution Survey 2020 revealed 
that from 2016 to 2018, more respondents used hybrid mechanisms involving a 
combination of mediation and arbitration (27%) compared to standalone media-
tion (26%), while the Queen Mary-White & Case International Arbitration Survey 
2021 revealed a noticeable increase in the overall popularity of arbitration used in 
conjunction with alternative dispute resolution mechanisms including mediation, 
with 50% of respondents expressing their preference for this combination in 2021, 
as opposed to 49% in 2018 and only 34% in 2015. 



64 Nadja Alexander

dows, it has been shown – perhaps surprisingly – to equal, or even surpass, 
the level at which international commercial litigation is employed (Alexan-
der et al., 2020, para 9.1.1). Therefore, when examining international medi-
ation practice, it is important to consider the use of mediation not only as 
a standalone process but also as a part of mixed mode procedures. It seems 
that where dispute resolution users lack confidence in mediation due to 
its lack of direct enforcement mechanisms, they may turn to mixed mode 
procedures featuring mediation and arbitration. Collectively, the afore-
mentioned empirical findings suggest that a significant number of inter-
national dispute resolution users lack confidence in mediation as a stand-
alone process; however they would likely embrace standalone mediation 
if it had the benefit of a direct enforcement mechanism – something like 
the New York Convention for Foreign Arbitral Awards (1958). Enter, the Sin-
gapore Convention on Mediation. 

2. What’s the Big Idea?

The Singapore Convention on Mediation (UNCITRAL, 2018)2 is a multilater-
al treaty which offers a legal framework to facilitate the circulation of in-
ternational mediated settlement agreements (iMSAs) across national and 
other territorial borders. The Singapore Convention achieves this by ele-
vating iMSAs to the status of a new type of legal instrument recognised in 
international law: neither a contract nor a consent arbitral award, iMSAs 
that fall within the scope of and that satisfy the conditions within the Sin-
gapore Convention enjoy this unique status. As outlined below, the new 
Convention establishes a system for the recognition and enforcement of 
commercial iMSAs. 

The Singapore Convention promises to leave a significant impact on in-
ternational dispute resolution practices and, beyond that, on trade and in-
vestment flows (Sussman, 2018, p. 53). It has the capacity to enhance the at-
tractiveness of mediation within regional initiatives, such as the Belt and 
Road Initiative (The World Bank, 2018),3 and to support the regulatory ro-

2 A detailed treatment of the Singapore Convention can be found in Alexander & 
Chong (2019).
3 According to the World Bank, the Belt and Road Initiative (BRI) is an effort initi-
ated by China to improve regional cooperation and connectivity between conti-
nents. It endeavours to build robust infrastructure, trade and investment ties  
between China and at least 70 other countries which, together, account for over 
one-third of world trade and GDP and over 60% of the world’s population. 
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bustness of crossborder online dispute resolution (ODR) initiatives.4 All 
this will, in turn, enhance access to justice and the efficacy of dispute res-
olution for users across borders. From a user perspective, the Singapore 
Convention offers a risk management mechanism accessible in terms of 
its flexibility and affordability to cross-border business players, whether 
they are multi-national corporations, publicly listed corporations, tradi-
tional incorporated limited entities, sole traders, or start-ups. 

3. How Does It Work?

With its 16 articles, the drafters of the Singapore Convention intended to 
create a minimalist and efficient framework for the recognition and en-
forcement of iMSAs internationally. Here, I present a summary of how the 
Convention’s direct enforcement mechanism works.5 I then outline five 
points of compromise that underpin the Convention which are essential 
to understanding its formulation.

In most cases, once parties have reached an iMSA, they comply with their 
obligations. Where this is not the case, the Convention offers to parties of 
iMSAs that fall within its scope (Article 1) the possibility to proceed to a rel-
evant court of a State to seek relief (Article 3). The party seeking relief will 
file an application before that court and submit as evidence the iMSA con-
taining parties’ signatures and an attestation by the mediator or media-
tion institution that the settlement resulted from mediation (Article 4).6 
Provided the iMSA does not fall foul of any the grounds for refusal defined 
in Article 5, it will be directly enforced. Alternatively, issues resolved and 
contained in the iMSA may be raised as a complete defence to the com-
mencement of litigation or arbitral proceedings where parties seek to con-
test issues already resolved and contained in the iMSA. Key to the direct en-

4 See, for example, the APEC Draft Collaborative Framework for Online Dispute 
Resolution of Cross-Border E-Commerce Business to Business Disputes (2018), a 
proposed APEC-wide ODR framework that is set to provide access to commercial 
justice for micro, small and medium enterprises (MSMEs) in cross-border B2B dis-
putes. APEC is the Asia Pacific Economic Council. ODR is discussed in the commen-
tary to Art. 2(2).
5 Here it is assumed that the state at which enforcement is sought has not lodged 
an Art. 8(1)(b) reservation, requiring parties who endeavour to enforce their iMSAs 
under the Singapore Convention to opt in to its applicability if it is brought to its 
competent authorities for enforcement.
6 Article 4 further provides that other forms of suitable evidence may be submit-
ted in the absence of the mediator’s signature on the iMSA or an attestation by the 
mediator or mediation institution that the settlement agreement resulted from 
mediation.
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forcement method is that there is no requirement for an iMSA to undergo 
a review process at the place where it was concluded (the State of origin). 
In other words, there is no »seat« of mediation in the sense that there is a 
»seat« of arbitration. Court review in terms of the Convention only occurs 
in the State of enforcement. 

4. Five Points Key to Understanding the Convention

Five key issues were negotiated during what has become known as the 
»Breakthrough Session« of Working Group II (WG II). First, while mem-
bers of WG II were generally aligned in relation to the enforcement of  
iMSAs, there were divergent views on the use of the term »recognition« in 
relation to iMSAs being used as a defence to legal or arbitral proceedings 
on the same issues. Much of the debate centred on the meaning of the term 
»recognition« in different legal systems. The solution reached by WG II was 
to avoid the use of the term »recognition« altogether and instead describe 
it in a functional manner.7 

Next, there was much debate about the extent to which iMSAs enforce-
able as court judgments or consent arbitral awards ought to be included 
in a possible convention or model law. Certain WG II members sought to 
exclude iMSAs already subject to expedited enforcement opportunities 
through existing multilateral treaties, such as the Hague Convention on 
Choice of Court Agreements and the New York Convention on Arbitration. 
Other members of WG II considered that any potential overlap would sim-
ply provide parties seeking relief with greater choices in terms of the num-
ber of enforcement mechanisms available to them, and that not exclud-
ing these types of iMSAs would not lead to any inconsistency with existing 
treaties. Eventually, the argument for exclusion prevailed.8 

The third contentious issue related to the degree of consent required of 
parties to an iMSA to trigger the applicability of a multilateral convention 
or model law. In line with the New York Convention, one view was that the 
application of the proposed convention should be mandatory regardless 
of parties’ choice, as this would minimise potential disputes between par-
ties about the applicable enforcement regime. It would also lead to more 
widespread application of the proposed convention and thereby align with 
its object and purpose to encourage the use of international commercial 

7 See the commentary to Article 3 in Alexander & Chong (2019) for a detailed dis-
cussion on the extent and basis of the compromise. 
8 See the commentary to Article 1(3) in in Alexander & Chong (2019) for a detailed 
discussion on the exclusions.
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mediation. Proponents of the other view argued that parties to an iMSA 
ought to have a choice about the applicability of the proposed conven-
tion – the opt-in approach. In the final compromise, both opt-in and opt-
out approaches were accommodated. The default regime of the Conven-
tion adopts an opt-out approach, so that parties to an iMSA may express-
ly opt-out of the enforceability regime under the Convention (see Article 
5(1)(d)). At the same time, States preferring an opt-in regime may declare 
a reservation to this effect in accordance with Article 8(1)(b) with the ef-
fect that parties to an iMSA must expressly opt-in to the Convention for 
its terms to apply. 

The fourth compromise point relates to the grounds for refusal of relief in 
relation to an iMSA brought to a relevant competent authority for enforce-
ment. WG II agreed to identify an exhaustive and limited list of grounds 
for refusal that would be permissive in nature, meaning that courts may 
choose to provide enforcement relief despite the fact that an Article 5 de-
fence has been proven. Further, the defences would be broadly worded to 
accommodate diverse interpretations in different legal systems. There was, 
however, considerable disagreement in relation to the mediator miscon-
duct defences in Articles 5(1)(e) and 5(1)(f). These provisions focus on the 
impact of a mediator’s conduct on the resulting iMSA. One view was that 
these issues were adequately covered by other defences, such as the »null 
and void« defence (Article 5(1)(b)(i)) and the public policy defence (Article 
5(2)), and were therefore unnecessary. Furthermore, it was felt by some that 
the inclusion of these defences would encourage additional disputes relat-
ed to mediator conduct. However, the prevailing view was that the medi-
ator-related defences were worthwhile as they drew attention to the criti-
cal importance of ethical mediation practice and provided a review mech-
anism to protect parties. The compromise involved framing these two de-
fences narrowly, and also setting a very high bar9 to prove either of them. 

Finally, the form of the instrument to be drafted to address enforcement 
of iMSAs was the source of some debate. Some delegations were in favour 
of a model law as they considered it more suitable for states with less de-
veloped mediation systems; others considered that a multilateral conven-
tion would more effectively and efficiently serve to facilitate the interna-
tional circulation of iMSAs and promote the use of cross-border commer-
cial mediation. The compromise was a first in UNCITRAL’s history, with 
the Working Group electing to move forward with the parallel drafting of 
a convention (which became the Singapore Convention), as well as a model 

9 For example, a causal link between the mediator’s conduct and the decision by 
at least one party to enter into the iMSA must be established.
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law which would amend the 2002 Model Law on Conciliation. Both instru-
ments were prepared to be complementary with each other. 

Understanding the five issues of compromise achieved during its drafting 
helps us better appreciate the overall function of the Singapore Convention. 

5. What Happens After the Ink Has Dried?

What happens, therefore, after the ink has dried on the paper of this new 
Convention? There remains much work to be done by professional me-
diation and dispute resolution communities internationally. Legal prac-
titioners will need to adapt their practices to numerous issues that the 
terms of the Convention raise. For example, there are likely to be conflict-
ing jurisdictional approaches (and potential satellite litigation) in rela-
tion to whether or not certain iMSAs meet the requirements of the con-
sent arbitral award exception in Article 1(3)(b), which would effectively ex-
clude an iMSA from the scope of the Convention. A similar issue may arise 
in relation to iMSAs enforceable as court orders as defined in Article 1(3)
(b) given that different national practices have developed. This will have 
implications for the drafting of dispute resolution clauses and court-relat-
ed mediation policy. Some commentators, especially arbitrators familiar 
with principles such as the seat of arbitration and reciprocity in interna-
tional arbitration, may be concerned with the absence of a seat of media-
tion and the absence of reciprocity that follows – although it is hard to see 
how this would impede the technical legal operation of the Convention. 
As with all new international treaties, there will be teething problems as 
courts, lawyers, mediators and other dispute resolution professionals fa-
miliarize themselves with the Convention and its implications. There will 
be disputes on interpretation on a range of provisions including the Arti-
cle 5 grounds of refusal; courts in some jurisdictions may struggle because 
of a lack of familiarity with international commercial mediation. There is 
a real risk that less-developed mediation jurisdictions will adopt the more 
familiar litigation and arbitration lenses to interpret the provisions of Sin-
gapore Convention if professional mediation communities fail to step up 
to the challenges of implementing it in practice. For these reasons it is vi-
tal to pay attention to what happens next.

The Singapore Convention is likely to encourage states to develop their reg-
ulatory and institutional capacity to serve as an international hub for the 
mediation of commercial disputes. Developing capacity for international 
mediation practice requires engagement that goes beyond the minimalist 
requirements of becoming a State or party to the Singapore Convention. It 
could, for instance, involve consultation with the professional mediation 
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community and other stakeholders to further develop institutional medi-
ation in a coordinated manner. Attention would wisely be directed towards 
reviewing and clarifying norms and standards for mediator credentialing 
and ethical practice, especially given the focus of Articles 5(1)(e) and 5(1)(f) 
of the Singapore Convention on mediator (mis)conduct as grounds for re-
fusal of relief. In addition, States desiring to enact comprehensive media-
tion legislation may look to the UNCITRAL Model Law on Mediation (UNCI-
TRAL, n. d.) for inspiration. Other considerations include the establishment 
of institutional frameworks for mediation service providers, professional 
mediator associations, and the development of mediation infrastructure 
including the appropriate integration of technology into mediation ser-
vices, specifically in respect to online dispute resolution platforms as an-
ticipated by the Singapore Convention (Alexander, 2020). 

6. A New York Convention for Mediation?

So, now the international mediation community has its very own »New 
York Convention« – an international treaty that promises to move medi-
ation onto the global map and change the landscape of international dis-
pute resolution. But as the previous section suggests, this is just the begin-
ning. The New York Convention has been in force for more than 60 years, 
and continues to attract new signatories. Today, it has almost 170 state par-
ty signatories, but it is important to remember that it began with only 10 
ratifying States. By comparison, 46 States signed the Singapore Conven-
tion at the opening ceremony in August 2019, and at the time of writing 
the number is over 50. The Convention came into force six months after 
the third ratification in September 2020. So it is off to a flying start and will 
certainly lend to cross-border mediation practice the regulatory robust-
ness, visibility and credibility needed for it to become a long-term play-
er in the international dispute resolution arena. At the same time, experi-
ence with the New York Convention caveats against the expectation that 
this will occur overnight. 

Looking forward, the Singapore Convention represents the dawn of a new 
era. It is an invitation to move the culture of dispute resolution and, with 
it, business practices at an international level.

Author Note

I wish to thank Rozalin Mohanty for her excellent research work on this 
chapter.
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Mediation and Revolutions: The Case Study of 
Ukraine

Tetiana Kyselova

1. Introduction

The paradox of mediation – its apparent ideological attractiveness and 
low practical use – has long been the central issues in mediation research 
(Imperati & Maser, 2014; McEwen & Milburn, 1993; Monahan, 2008). Al-
though mediation in the US and EU countries has been claimed to result 
in an »ADR revolution« that has substantially reshaped court systems and 
reformed the attitudes to conflict, this revolution turned out to be limited 
to the upper class of legal elites without permeating wider society (Macfar-
lane, 2002). Wider masses of population, even in the most advanced ADR 
countries like the US or Italy, do not use mediation on a regular basis in 
considerable numbers (De Palo et al., 2014). Furthermore, mediation, as a 
social movement, may be co-opted by the state that manipulates it to cure 
ills of its court system and to keep the court loads low (Coy & Hedeen, 2005; 
Mironi, 2014). The connection of mediation to the court system has been 
seen both as a problem and as a solution to the low use of mediation. The 
latter was, for example, put forward by De Palo in his forceful claim that 
»only mandatory consideration of mediation [through courts] can awake 
»sleeping beauty« of mediation« (De Palo & Canessa, 2014). This chapter 
suggests an alternative scenario of boosting mediation through wider soci-
etal engagement, by taking it out of court box and restraining courts’ con-
trol over mediation. The aim of the paper is to offer some hypothesis as to 
whether and under what conditions this can be possible. 

The chapter answers this question based on the case-study of Ukraine – the 
country where mediation has been brought in early 90-ies, at the same time 
as to the most places in Europe. And similarly to the many other  places, me-
diation largely remained a »sleeping beauty« in terms of its use for around 
twenty years. This led some experts to conclude that mediation in Ukraine 
is a »ghostly phenomenon« that has been promoted by donors but failed 
to materialize into a functional system (Vasylyev, 2013). Yet, the year 2014 
became a turning point in mediation development. 

In winter 2013–2014 mass citizens protests in Kyiv – called Euromaidan 
Revolution – resulted in the change of government. In spring 2014, the 
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Ukrainian peninsula in the Black Sea – Crimea – was illegally annexed by 
the Russian Federation and two parts of the Eastern Ukrainian regions 
formed self-proclaimed unrecognized separatist entities, the so-called 
»Luhansk People’s Republic«/»Donetsk People’s Republic«. Around 8% of 
Ukrainian territory is currently not controlled by the Ukrainian govern-
ment. Most researchers agree that without the external intervention of Rus-
sia to instigate, direct and support the uprising the armed conflict could 
not have happened (Malyarenko & Wolff, 2018; Wilson, 2016). The conflict 
has claimed more than 13,000 lives and caused the displacement of sev-
eral million people. While two ceasefire agreements were signed in Minsk 
under mediation of the OSCE and high-power diplomacy in the Norman-
dy format, they remain unimplemented and low intensity shelling con-
tinues from both sides.1 

The Euromaidan Revolution and the armed conflict have dramatically in-
fluenced the life of Ukrainian people. After 2014 Ukraine has experienced 
a rise in civil society and volunteer activity not seen before  (Burlyuk, 
Shapovalova, & Zarembo, 2017). Dubrovskiy and his colleagues have also 
demonstrated that Euromaidan Revolution has resulted in five other socie-
tal changes: reorientation of the Ukrainian economy away from Russia and 
cementing of fundamental geopolitical choice towards Europe; strengthen-
ing the system of political checks and balances due to constitutional pro-
cesses and decentralization; change of societal cleavages from tradition-
al ethno-linguistic to class factors; formation of national identities with-
in a notion of political nation; increased support to modernization com-
ing from civil society (Dubrovskiy et al., 2020).

These societal changes caused by the Euromaidan Revolution have appar-
ently also influenced mediation growth discussed by this chapter. Although 
the causal link between Euromaidan Revolution and the war, on the one 
hand, and growth of mediation after 2014, on the other hand, is not possi-
ble to establish with the data obtained in this study and more research is 
required, this study relies on the intuitive responses by the interviewees 
suggesting that some link exists. As put by one of the interviewees: »Some-
thing happened to Ukrainian society after 2014 and to mediation as well, 
but we do not quite know what«.2 

Provided there is a link, the question addressed in this chapter is how this 
link can be explained. The post-2014 rise of mediation cannot be explained 

1 More detailed explanations of the root causes and drivers of the conflict depend 
heavily on the respective narrative of the conflict (e. g. official Ukrainian, official 
Russian, geopolitical) (Lazarenko, 2018).
2 Interview with Ukrainian mediator, Kyiv, December 13, 2019.
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by conventional factors that boosted mediation in other countries such as 
adoption of the law on mediation (up until August 2021 the law has not 
been adopted) or large grants from international donors (which was also 
not the case in Ukraine) (Kyselova, 2017a). This study suggests a prelimi-
nary hypothesis that three factors have contributed to the post-2014 rise 
of mediation and dialogue in Ukraine: (1) the organic fit between values of 
mediation and the 2014 Euromaidan Revolution; (2) inability of the court 
system to co-opt mediation in Ukraine; (3) maturity of mediation leader-
ship and their internalization of the »agents of change« ideology. 

In terms of methodology, this chapter relied on the findings of the quali-
tative study on impediments to mediation and dialogue in Ukraine, which 
was conducted by the author in 2016–2017 in Kyiv, Odesa, Lviv and Krama-
torsk and consisted of five focus-group discussions, and 63 in-depths in-
terviews with mediators, dialogue facilitators, lawyers, judges, local and 
central government officials, business people and civil society activists 
(Kyselova, 2017b, 2018a). Nine follow-up interviews were conducted with 
Ukrainian mediators and dialogue facilitators in Kyiv and Odesa in 2019. 
Where possible, empirical data is triangulated with the secondary sources 
– academic literature and data from Internet. Methodological limitations 
suggest that conclusions resulting from this highly qualitative empirical 
work should be treated as hypothesis for further investigation rather than 
definitive conclusions.

The chapter is structured as follows: Following the introduction, it starts 
with exploration of the post-2014 landscape of mediation in Ukraine and 
the strategies to strengthen social cohesion and to promote individual re-
sponsibility, social activism and participatory democracy through media-
tion and dialogue. The second part of the chapter analyses societal condi-
tions that made such rise possible. First, it looks at the values that under-
pin mediation development in Ukraine and compare them to the values 
of the Euromaidan Revolution. Second, it analyses relationship  between 
mediation and courts. Third, it explores the quantitative and qualitative 
characteristics of professional mediation community and their ideologi-
cal orientations. Concluding chapter summarizes the arguments and sug-
gests that although mediation on its own does not seem to be able to trans-
form societies, it might still hold a potential to contribute to development 
of post-totalitarian countries provided local mediators, civil society and 
international donor community think more broadly and creatively and 
encompass the logic of mediation as a societal tool rather than just a sup-
plement to courts.
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2. Rise of Mediation and Dialogue after 2014: Social Activism 
beyond Courts

The post-2014 rise of mediation in Ukraine proved itself in multiple ways: 
increased demand for training, mediation services, institutionalization, 
and regulation and self-regulation of mediation. Just a few facts: 

 – The number of trainees for various mediation and negotiation programs 
increased several times after 2014;3 

 – National associations of mediators were registered after 2014;4 

 – Most mediation providers were established after 2014.5

 – All nation-wide regulatory documents of the professional community 
were developed after 2014;6

 – All master and certificate programs in mediation came into being at 
Ukrainian Universities after 2014;7 

3 According to the President of the Ukrainian Mediation Center, the Center has 
trained around 1,000 people in various mediation and negotiation programs 
during 6 years (2008–2013) and around 6,000 during another six years (2014–2019) 
confirming 6-fold rise in demand for mediation training after 2014. Other  
interviewees also confirmed the increase in several times. Interviews with 
Ukrainian mediators, Kyiv, October 13, 2019: December 2019.
4 National Association of Mediators of Ukraine (NAMU) established in 2014, 
http://namu.com.ua/en/; League of Mediators of Ukraine – in 2017, http://limu.
org.ua/en)
5 Among 17 mediation centers listed at the website of the National Association of 
Mediators of Ukraine, 14 were established after 2014, http://namu.com.ua/en/part-
ners/
6 Code of Ethics (2017), http://namu.com.ua/en/info/mediators/ethical-code/, Dia-
logue Standards: Definition and Principles (2018), https://drive.google.com/file/d/
1JN3QRE8EXU5D1FvY3Go1H19ZvRNHNxAo/view; Founding Principles for Basic Me-
diation Training (2019), http://namu.com.ua/ua/info/mediators/sfrsvrk-iafaey-rav-
arrya-baisvyp-ravynap-pyeekakhsua/
7 Master in Conflict Settlement and Mediation at Kyiv Polytechnyk Universi-
ty (2017), https://fsp.kpi.ua/ua/nova-spetsializatsiya-vregulyuvannya-konflik-
tiv-ta-mediatsiya-spetsialnist-054-sotsiologiya/ Certificate and Master Programs 
»Professional Mediation« at Chernivtsi National University (2018), https://www.
facebook.com/profi.mediation.chnu/; Master in Mediation and Conflict Manage-
ment at private business school KROK (2019), https://bs.krok.edu.ua/magistr-z-me-
diaciji-ta-menedzhmentu-konfliktiv/; Mediation Certificate Program at National 
Law University, Kharkiv (2018), https://www.facebook.com/mediation.nlu/

http://namu.com.ua/en/
http://limu.org.ua/en
http://limu.org.ua/en
http://namu.com.ua/en/partners/
http://namu.com.ua/en/partners/
http://namu.com.ua/en/info/mediators/ethical-code/
https://drive.google.com/file/d/1JN3QRE8EXU5D1FvY3Go1H19ZvRNHNxAo/view
https://drive.google.com/file/d/1JN3QRE8EXU5D1FvY3Go1H19ZvRNHNxAo/view
http://namu.com.ua/ua/info/mediators/sfrsvrk-iafaey-ravarrya-baisvyp-ravynap-pyeekakhsua/
http://namu.com.ua/ua/info/mediators/sfrsvrk-iafaey-ravarrya-baisvyp-ravynap-pyeekakhsua/
https://fsp.kpi.ua/ua/nova-spetsializatsiya-vregulyuvannya-konfliktiv-ta-mediatsiya-spetsialnist-054-sotsiologiya/
https://fsp.kpi.ua/ua/nova-spetsializatsiya-vregulyuvannya-konfliktiv-ta-mediatsiya-spetsialnist-054-sotsiologiya/
https://www.facebook.com/profi.mediation.chnu/
https://www.facebook.com/profi.mediation.chnu/
https://bs.krok.edu.ua/magistr-z-mediaciji-ta-menedzhmentu-konfliktiv/
https://bs.krok.edu.ua/magistr-z-mediaciji-ta-menedzhmentu-konfliktiv/
https://www.facebook.com/mediation.nlu/
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 – Since 2015 three national mediation forums are being conducted annu-
ally in Kyiv, Odesa and Lviv;8

 – Professionally facilitated dialogues in Ukraine boomed after 2014, with 
at least 157 dialogue processes identified and monitored by research (Ky-
selova, 2018b, 2019).

In terms of institutional layout, mediation became a part of the post-Euro-
maidan legal reforms and has materialized in the Presidential strategy of 
court reforms and several other policy documents recommending to de-
velop mediation as a part of Alternative Dispute Resolution.9 In 2016, con-
stitutional amendments made mandatory pre-trial dispute resolution pos-
sible including mandatory mediation.10 2017 innovations in the civil, com-
mercial and administrative procedural codes introduced a pre-trial settle-
ment procedure by judges, and the possibility to get 50% cash back of the 
court filing fee in case parties have reached a settlement.11 In August 2019 
Ukraine has signed (although not ratified yet) the Singapore Convention 
on the International Mediated Settlement Agreements.12

Furthermore, and perhaps most importantly, since 2014 Ukrainian medi-
ators embarked on the agenda of promoting mediation through the strat-
egies of social activism akin to the strategies of civil society movements. 
Two specific strategies have been identified by this study – mediation as a 

8 OSCE National Dialogue Forum, Kyiv/Odesa, https://www.osce.org/project-co-
ordinator-in-ukraine/400829?download=true, Lviv Mediation Forum http://me-
diation.lviv.ua/forum/, Mediation and Law Forum, Odesa http://mediation.ua/ru/
post/1424
9 Decree No. 276/2015 of the President of Ukraine of 20 May 2015 »Strategy of re-
form of court system, court procedures and related legal institutions in 2015–
2020«, accessed January 15, 2020, http://zakon4.rada.gov.ua/laws/show/276/2015; 
Resolution of the Cabinet of Ministers of Ukraine No 418-p of 27 May 2015 »On ap-
proval of the Plan of priority actions of the government of Ukraine for 2016«, 
accessed January 15, 2020, https://zakon.rada.gov.ua/laws/show/418-2016-
%D1%E2%80%89%80/paran6#n9
10 Article 124 of the Constitution of Ukraine, accessed January 15, 2020, https://za-
kon.rada.gov.ua/laws/show/254 %D0 %BA/96-%D0 %B2 %D1 %80
11 Procedural innovations were inter alia motivated by the desire of Ukrainian 
government to increase its rating in the World Business »Doing Business« ranking. 
See, Decree No. 1406-p of the Cabinet of Ministers of Ukraine of 16 December 2015 
»Action plan on implementation of the best practices of the World Bank Group ra-
ting “Doing Business«, accessed January 15, 2020, http://zakon1.rada.gov.ua/laws/
show/1406-2015-%D1 %80
12 Ukraine is among 46 signatories to the Singapore Convention, https://uncitral.
un.org/en/texts/mediation/conventions/international_settlement_agreements/
status

https://www.osce.org/project-coordinator-in-ukraine/400829?download=true
https://www.osce.org/project-coordinator-in-ukraine/400829?download=true
http://mediation.lviv.ua/forum/
http://mediation.lviv.ua/forum/
http://mediation.ua/ru/post/1424
http://mediation.ua/ru/post/1424
http://zakon4.rada.gov.ua/laws/show/276/2015
https://zakon.rada.gov.ua/laws/show/418-2016-%D1%E2%80%89%80/paran6#n9
https://zakon.rada.gov.ua/laws/show/418-2016-%D1%E2%80%89%80/paran6#n9
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
http://zakon1.rada.gov.ua/laws/show/1406-2015-%D1%80
http://zakon1.rada.gov.ua/laws/show/1406-2015-%D1%80
https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements/status
https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements/status
https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements/status
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volunteering and a social service; and dialogue as a tool of peacebuilding 
and social transformation. 

The rise in the volunteering activity is generally a new feature of the 
post-Euromaidan Ukrainian civil society (Worschech, 2017). An example 
of specific volunteer activism was suggested by an interviewee referring 
to community family mediation project initiated by the Ukrainian Me-
diation Center, National Association of Mediators and implemented by 
the League of Mediators of Ukraine.13 Since 2017 family mediators have 
launched a pilot scheme at the Kyiv Departments of Services in the Mat-
ters of Children in six districts of Kyiv. The group of around 30 certified 
mediators – mostly lawyers and psychologists – work as volunteers and of-
fer mediation services in urban communities to divorcing couples in dis-
putes regarding parenting and visitation rights and other family matters. 
In 2019 they were able to mediate 366 cases with 391 hours of mediated ses-
sions. The project has developed a sophisticated referral scheme connect-
ing state agencies and volunteer mediators. It also seeks to ensure highest 
quality of mediation services and invests a lot into continuous profession-
al training of its members including regular group and individual super-
vision of mediators. The most important aspect of the project is that me-
diation services are offered to people pro bono and volunteer mediators 
do not get paid, spending each from 10 to 20 hours per week for this activ-
ity. Nor were they supported by any international or national donor agen-
cy. For the fourth year, family mediators are able to rely on their internal 
resources and civic activism to initiate such a well-institutionalized and 
structured mediation program. 

More than being just a voluntary project, family mediation initiative has 
resulted in institutional changes – mediators have set up a working group 
with the Ministry of Social Policy to develop the State Standard of Media-
tion as a Social Service that was passed by the Order of the Ministry in 2017, 
allowing for volunteers to legitimately offer mediation services to disad-
vantaged groups of population as pro bono or paid by the state.14

Apart from increased volunteer activity in providing mediation as a so-
cial service to population, Euromaidan Revolution and armed conflict in 
Eastern Ukraine have coincided with increased activism of Ukrainian me-
diators in socio-political sphere through dialogue movement. On-going 
armed conflict triggered demand in mediation and dialogue of socio-po-

13 Interview with Ukrainian mediator, Kyiv, December 23, 2019.
14 Order No. 892 of the Ministry of Social Policy of Ukraine of 17 August 2016 
»State Standard of Mediation as a Social Service«, accessed January 15, 2020, http://
zakon2.rada.gov.ua/laws/show/z1243-16 

http://zakon2.rada.gov.ua/laws/show/z1243-16
http://zakon2.rada.gov.ua/laws/show/z1243-16
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litical conflicts in the conflict-affected areas of the country as a part of the 
peacebuilding and reconciliation efforts. In 2018 Mediation and Dialogue 
Research Center at Kyiv-Mohyla University has identified 157 dialogue pro-
cesses conducted during 2014–2018 by 66 organizations all over Ukraine 
and abroad (Kyselova, 2018b). These dialogues were mostly held at the lo-
cal community level by Ukrainian civil society organizations and support-
ed by international donor community. The topics for dialogues ranged 
from reconciliation, historical memory, identities and future of Ukraine, 
to more »technical« topics of decentralization, health care and education 
reform, everyday problems of local communities, integration of internally 
displaced persons and war veterans into local communities, Human Rights 
and rights of minorities, etc. (ibid.).

Most importantly, dialogue has found its way to institutional recognition 
by the government much faster than mediation. In the first years of the 
armed conflict in the East of Ukraine (2015–2016) international organiza-
tions pushed Ukrainian government to recognize and legitimize dialogue. 
For example, Ukraine Recovery and Peacebuilding Assessment by the UN, 
EU and the World Bank recommended Ukrainian government and civil so-
ciety actors to promote social cohesion and a culture of tolerance through 
dialogue and civic participation.15 From 2016 onwards, these aims were re-
flected in the policy documents of the Ukrainian government, including 
commitments to support people-to-people dialogue with the territories not 
controlled by the Ukrainian government in the East of the country (cross-
contact-line dialogue).16 Due to the support by the OSCE Project Coordina-
tor in Ukraine (OSCE PCU), dialogue and conflict resolution skills have been 
integrated into the training curriculum of civil servants.17 OSCE PCU helped 
to connect dialogue facilitators to the governmental agencies in order to 
design and facilitate tailor-made dialogue processes with the aim to resolve 

15 UN/EU/World Bank »Ukraine Recovery and Peacebuilding Assessment«, ac-
cessed January 15, 2020, http://www.un.org.ua/en/publications-and-reports/un-in-
ukraine-publications/3738-ukraine-recovery-and-peacebuilding-plan-volume-2 
16 Ministry of Temporary Occupied Territories of Ukraine, Action Plan of 11 Jan-
uary 2017, accessed January 15, 2020, http://zakon2.rada.gov.ua/laws/show/8-
2017-%D1 %80; Ministry of Temporary Occupied Territories of Ukraine, State Tar-
get Program of December 13, 2017 on Recovery and Peacebuilding in Eastern Re-
gions of Ukraine, accessed January 15, 2020, http://zakon3.rada.gov.ua/laws/
show/1071-2017-%D0 %BF; Cabinet of Ministers of Ukraine, National Action Plan 
»On implementation of UN Resolution 1325 Women, Peace and Security«, ac-
cessed January 15, 2020, http:// zakon2.rada.gov.ua/laws/show/113-2016-%D1 %80/
print1493904687523518#n11
17 See for example, on-line training course »Mediation and Dialogue Skills for 
Public Servants«, https://courses.ed-era.com/courses/course-v1:OSCE_EDER-
A+Med_101+2020/about 

http://www.un.org.ua/en/publications-and-reports/un-in-ukraine-publications/3738-ukraine-recovery-and-peacebuilding-plan-volume-2
http://www.un.org.ua/en/publications-and-reports/un-in-ukraine-publications/3738-ukraine-recovery-and-peacebuilding-plan-volume-2
http://zakon2.rada.gov.ua/laws/show/8-2017-%D1%80
http://zakon2.rada.gov.ua/laws/show/8-2017-%D1%80
http://zakon3.rada.gov.ua/laws/show/1071-2017-%D0%BF
http://zakon3.rada.gov.ua/laws/show/1071-2017-%D0%BF
http:// zakon2.rada.gov.ua/laws/show/113-2016-%D1 %80/print1493904687523518#n11
http:// zakon2.rada.gov.ua/laws/show/113-2016-%D1 %80/print1493904687523518#n11
https://courses.ed-era.com/courses/course-v1:OSCE_EDERA+Med_101+2020/about
https://courses.ed-era.com/courses/course-v1:OSCE_EDERA+Med_101+2020/about
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conflicts inside the agencies or engage civil society into decision-making 
processes.18 Several permanent local dialogue platforms in various fields 
– from peacebuilding and reconciliation to local conflict resolution and 
prevention – have been established after 2014 and successfully function.19 

Thus, after 2014 Euromaidan Revolution and the eruption of the armed 
conflict in the East of Ukraine, mediation has experienced a rise which was 
connected neither to courts nor legislative or donor support. This develop-
ment took a very distinct path of »civic activization« of mediation by trig-
gering voluntary pro bono projects of mediators and expanding the use of 
mediation and dialogue into communities, public deliberation and govern-
ment spheres beyond resolution of inter-personal disputes. 

3. Explaining the Rise of Mediation in the Aftermath of the  
Euromaidan Revolution 

3.1. Match of Basic Values between Mediation and Euromaidan Revolution

Mediation as a professional practice and social institution worldwide still 
has not attained a uniform and universal understanding of its core val-
ues and philosophies. Heated debates go around fairness and efficiency in 
mediation and transformative potential of mediation (De Girolamo, 2019; 
 Hyman & Love, 2002; Noce, 2002; Nolan-Haley, 2018; Welsh, 2001). Commu-
nity mediation programs that were in the heart of mediation movement in 
the US, were seen to be capable of producing positive societal changes be-
yond personal transformation of disputants to achieve »community em-
powerment, the creation of a new sense of community through self-gov-
ernance or neighborhood control, decentralized judicial decision-making, 
and the substitution of community members for professional dispute re-
solvers« (Harrington & Merry, 1988, p. 716). Publication of the »Promise of 
Mediation« book by Bush and Folger in 1994 and their advocacy for the 
transformative mediation as a distinct model (Bush & Folger, 2004) have 
triggered fierce debates on the viability of the model and the ability of me-
diation to impact general population beyond limited effect on the imme-
diate disputants, let alone to trigger societal changes at the structural lev-
el (Menkel-Meadow, 1995; Milner, 1996). 

18 https://www.osce.org/project-coordinator-in-ukraine/400829
19 See for example, Initiative »Donbas Dialogue« https://www.donbassdialog.org.
ua, »Women Initiatives for Peace in Donbas« http://ideizmin.com.ua/en/projects/
pidstorinka-dva/, Geo-Information System of Monitoring, Analysis, Assessment 
and Resolution of Conflicts, UNDP, https://dialog-ua.org/

https://www.osce.org/project-coordinator-in-ukraine/400829
https://www.donbassdialog.org.ua
https://www.donbassdialog.org.ua
http://ideizmin.com.ua/en/projects/pidstorinka-dva/
http://ideizmin.com.ua/en/projects/pidstorinka-dva/
https://dialog-ua.org/
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Despite disagreement, most authors agree on the two sets of basic intrin-
sic values of mediation (Harrington & Merry, 1988). The first set underlies 
voluntary nature of mediation and empowerment, recognition and self-de-
termination of the parties (Menkel-Meadow, 1995, p. 236) that »associates 
mediation with the values of individual consent, such as freedom from co-
ercion and external authority« (Harrington & Merry, 1988, p. 718). Accord-
ing to Blaustone, the core values of mediation refer »to the self-actualiza-
tion or self-determination of the individual; ownership or responsibili-
ty for her own actions; individual responsibility to understand the expe-
rience of the others in the dispute and to act in ways which acknowledge 
this previous understanding« (Blaustone, 1994, p. 259). In Fuller’s words, 
the value of mediation is in its capacity to empower people – to reorient 
them »toward each other, not by imposing rules on them, but by helping 
them to achieve a new and shared perception of their relationship, a per-
ception that will redirect their attitudes and dispositions toward one an-
other« (Fuller, 1971, p. 325). 

The second set of mediation values that originated in community medi-
ation movement refers to mediation’s capacity to increase »community 
participation and neighborhood self-governance [and] to evoke the sense 
of a cohesive community« that well connects to the values of democracy 
(Harrington & Merry, 1988, p. 718). In another field – deliberative democ-
racy, mediation was argued to share its normative goals that according to 
Rosenberg include (1) the making of more effective and just policy deci-
sions, (2) the building of more united communities that embrace group 
and individual differences, (3) the facilitating of more equal, caring and 
cooperative social relations, and (4) the fostering of greater levels of cogni-
tive and social development of individual citizens (Rosenberg, 2007, p. 14–
15). Thus, the major claims of community mediation, dialogues and other 
tools of deliberative democracy refer to formation of »better citizens« and 
enhancing their civic capacities (Pincock, 2011). 

Both sets of values which are attributed to mediation – individual respon-
sibility and civic activism – were also at the heart of the 2014 Euromaidan 
Revolution in Ukraine. The core ideas of mediation have connected very 
well to ideology of Euromaidan as a protest movement that relied on the 
»values of democracy, dignity (hence its other name of Euromaidan: the 
Revolution of Dignity), political rights and freedoms, as well as the grow-
ing awareness of individual civic responsibility« (Burlyuk, Shapovalova, & 
Zarembo, 2017, p. 3). During Euromaidan Revolution the call »for mobiliza-
tion in order to make change happen« appealing to everyone’s individual 
responsibility materialized in several slogans used by protesters (Musliu & 
Burlyuk, 2019, p. 645). Even when it became obvious that EU would not sup-
port Ukraine by opening up prospects of EU membership, Euromaidan pro-
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testers still answered with ironical reference to the Ukrainians’ own respon-
sibility for their country – »If you want to Europe – lift up your ass [stand 
up and do something]« (Trach, 2016). Responsibility, dignity and aware-
ness of own rights are precisely the values that some mediators, who gave 
interviews in this study, saw as needed for the post-Euromaidan Ukrainian 
society and capable of being promoted through mediation:

The person needs to be very mature in order to be able to assume responsi-
bility for own decisions. Ukrainians are not that mature yet. Most of them, I 
think, would prefer someone else to take a decision, even if it is bad for this 
person. At least, if it does not work, you can then blame the decision-maker. 
Yet, what is obvious, those people who bring their disputes to mediation and 
agree to mediate, they do take this responsibility. And those who do not – 
simply do not come to mediation.20

Yes, Ukrainians are generally not ready to take up responsibility for their 
lives. They got used to transfer this responsibility to the government, to the 
judge or consultant. There is no culture of responsibility and ability to think 
and analyze independently. But if we continue to provide people with ready 
solutions, this culture will never be established. Therefore, in a wider view, 
we [mediators] are creating a new culture and new environment where me-
diation is able to give roots as an institution.21

Furthermore, mediation development in Ukraine contributed to the an-
ti-Soviet discourse of the Euromaidan Revolution as it marked a clear de-
parture from patrimonialism of the Soviet epoch. According to Musliu and 
Burlyuk many slogans and chants used by the Euromaidan protesters re-
ferred to the Soviet legacy as negative signifiers and »acted as binary op-
posites to chanted slogans in which the EU/Europe was a symbol of good-
ness« (Musliu & Burlyuk, 2019, pp. 640–641). In a similar way, Soviet leg-
acy was seen as an obstacle to mediation, as exemplified by the following 
quote from the interview with the practicing mediator:

Soviet regime has nearly eliminated all healthy energy in the society and 
wiped out the culture of dialogue and understanding. We, as mediators, still 
feel this legacy in people’s desire to punish each other even at their own ex-
pense: »I am not going to get anything but let him go to jail.« We see the 
lack of understanding of the value of peace, good neighborhood, tolerance 
to others. Mediation helps to bring these values back.22

20 Interview with Ukrainian mediator, Lviv, June 10, 2016.
21 Interview with Ukrainian mediator, Kyiv, December 13, 2019.
22 Interview with Ukrainian mediator, Odesa, June 4, 2016.
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Mediation was also seen as a completely new approach to resolution of 
conflicts in a post-totalitarian context. During the Soviet times, although 
some kind of private dispute resolution was allowed to corporate entities 
(mostly pre-trail procedures and arbitration), very few opportunities for 
non-violent third-party dispute resolution was permitted by the state to 
the citizens (Hendley, 2013; Kyselova, 2015; Nosyreva, 2003). The Soviet cit-
izens had primarily two choices to resolve their conflicts – either self-help 
through informal negotiations or going to a court, with a gap in between. 
Mediation offers such a middle-range dispute resolution institution and a 
new set of interest-based cooperative techniques. Therefore, mediation, be-
ing perceived as a distinctively new phenomenon coming from the West,23 
is seen as an important tool of deliberative democracy that can contribute 
to uniting Ukrainians as a political nation and ultimately to democratic 
societal transformations.

Beyond the intrinsic values of mediation as a process, mediation has very 
well connected to overall Europeanization discourse and European aspira-
tions of Ukraine which have become the catalysts of the Euromaidan pro-
tests and its consequences. According to Onuch, »Ukraine is Europe« was 
one of the most widely used slogan at Euromaidan and it did not refer to 
some particular formal relationship between Brussels and Kyiv but rather 
to »the desire to see Ukraine embrace ›European values‹… [such as] Human 
Rights safeguards, political stability, and the pursuit of a certain »quality 
of life« (Onuch, 2014, p. 48).

Although institutionalized mediation is a North American phenomenon 
which is relatively new at the European continent, public discourse of 
Ukrainian mediators in mass and social media has portrayed mediation 
as »an integral part of European culture« and as »an important European 
value« (Krupelnitsky, 2011). Indeed, European Union has recently promot-
ed mediation and pushed for greater mediation use and integration within 
court system through its Directives and policies in civil, consumer, crimi-
nal and other areas (De Palo & Trevor, 2012). Furthermore, mediation was 
claimed to be explicitly recognized by the EU-Ukraine Association Agree-
ment as a weapon against corruption and organized crimes (Vasylchak & 
Kutas, 2010). The following quote demonstrates how mediators use the dis-
course of Europeanization to persuade clients to mediate:

23 Although some antecedents of mediation could be found in Ukrainian rural 
communities or historical kozak self-governance, or even in the business practic-
es during the Soviet times (Kyselova, 2015), currently mediation is being represent-
ed as a distinctively new phenomenon both by local Ukrainian and international 
mediators. 
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Whether we want it or not, our country »goes« to Europe. When I was prac-
ticing and »selling myself« as a mediator I told people that mediation is a 
European practice. This is what they do in Europe. I often tell that people in 
Europe do not go to courts as soon as their dispute arises. Court is the last in-
stance when you have already done everything else possible. Europeans do 
this – they sit at the negotiation table and try to get to the agreement. And 
when our people [Ukrainians] hear this, they resist: »no, she is insane, she 
won’t want this; he does not believe in such things; if I suggest mediation 
he will say that I have conspired with a mediator«, and so on… But when you 
start propagate mediation through the prism of European approach, peo-
ple often say »yes, interesting, let’s give it a try«. We [mediators] should use 
this more strategic approach further.24

Such a myth of mediation as a »European practice« can be as utopian as 
other visions of Europe by the Euromaidan revolutionaries and reformers 
(Minakov, 2015), yet it is undeniable that this myth has helped Ukrainian 
mediators to elevate their status in the society and to promote the use of 
mediation by general population. Thus, mediation has fit organically the 
post-Euromaidan ideologies of Ukraine with its emphasis on individual 
responsibility for changes in own country, enhanced civic activism and 
public participation, anti-Soviet sentiments, ideology of European inte-
gration and peacebuilding. 

3.2. Mediation Untied to Courts: Defending Mediation from Co-optation

As argued elsewhere, the major challenge of Ukrainian mediation up until 
now has been the lack of political will on the part of the government and 
the courts to institutionalize mediation (Kyselova, 2017a). This has para-
doxically assisted the formation of mediation by leaving it largely for the 
professional community of mediators to develop itself in harsh political 
and economic conditions.

Generally, the interest of the court system in mediation stems from the in-
efficiencies of the courts themselves. Where litigation is long and costly, 
mediation has more prospects to flourish. This was not the case in post-So-
viet countries including Ukraine and Russia where in comparative perspec-
tive courts were quick and relatively cheap for population and hence not 
interested in mediation (Hendley, 2013; Kyselova, 2014). 

Apart from structural reasons (Kyselova, 2017a, pp. 126–129), there were also 
the reasons of bad luck that a proverbial »Champion of mediation« within 
court system has not appeared in Ukraine. Although Ukrainian mediation 
organizations and international donors did reach some top officials and 

24 Interview with Ukrainian family mediator, Kyiv, June 10, 2016.
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judges through court mediation projects, political instability did not allow 
for the generation of strong and stable support. The judicial elite, who have 
been trained within the framework of the pilot mediation projects, have 
been many times reshuffled and those who remain in place are under se-
vere pressure of anticorruption campaigns which complicate any media-
tion initiatives within courts (Kyselova, 2016). Although, since 1997 court 
mediation schemes were piloted in more than fifteen Ukrainian courts of 
general and administrative jurisdictions, neither of them have become a 
self-sustainable nation-wide endeavor after the donor funding had seized 
(Kyselova, 2016). 

In the absence of strong support to mediation on the part of judges and 
politicians, at least before 2020, international donors and international or-
ganizations were reluctant to invest large amounts into mediation devel-
opment. Instead, some of them (for example, USAID and OSCE) have cho-
sen the strategy of small steps – modest grants on request of mediators 
and dialogue facilitators but in a consistent long-term manner (Kyselova, 
2017a). Although such a strategy allowed for capacity-building and consol-
idation of mediators as professional community, it did not result in any 
major break-through in mediation development until recently. 

The absence of the law on mediation has become one of the stumbling 
blocks in mediation development. Ukraine is likely to be the world cham-
pion in the number of draft laws on mediation attempted at the Parlia-
ment. Fourteen drafts of the law on mediation have been submitted to the 
Parliament since 2010 but neither of them passed through by the time of 
writing of this paper. What was initially seen as an achievement – signing 
Singapore Convention on the International Mediated Settlement Agree-
ments in August 201925 – has stalled again at the Parliament that does not 
rush to ratify the Convention. 

Moreover, the Parliament not only blocked the law on mediation on nu-
merous occasions but attempted to actually co-opt it. One of the attempt-
ed raids was performed in summer 2019 when without any prior consul-
tations several MP’s have registered the draft law on mediation in the par-
liament (Kyselova, 2020). The draft was aimed to monopolize mediation 
for the gains of few and establish a kind of state licensing system for me-
diation. Ukrainian mediators were able to mobilize and to repeal the draft 
law. This episode was just one in the bigger struggle of Ukrainian mediators 
for the law on mediation that would not create any preferential treatment 

25 Ukraine is among 46 signatories to the Singapore Convention, https://uncitral.
un.org/en/texts/mediation/conventions/international_settlement_agreements/
status

https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements/status
https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements/status
https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements/status
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for anyone but will provide clear, transparent, decentralized, and fair rules 
for newly emerging mediation practice and profession based on self-reg-
ulation of the professional community. Perhaps the time is ripe now for 
greater judicial involvement into mediation when the new  judges, infused 
with the »Euromaidan revolutionary consciousness« are coming to judicial 
system highlighting people empowerment and recognition as core values 
of mediation rather than its potential to clear court dockets and to bring 
profits for gate-keepers. However, after the many years of legislative expe-
rience, it is clear that the struggle over who controls mediation will still be 
as intense in 2020 as the preceding ten years.

3.3. Maturity of Mediation Community and Their Ideology of »Agents of 
Change«

While the match between values of mediation and revolution, and relative 
disinterest of the Ukrainian courts in mediation and consequently their 
inability to co-opt mediation are important factors, both were apparent-
ly present in the earlier 2004 Revolution (Orange Revolution) in Ukraine 
which nevertheless has not impacted development of mediation in any 
significant way. The difference between 2004 and 2014 revolutions with 
respect to mediation concerns the level of maturity of professional com-
munity of mediators. 

Professional communities of mediators and dialogue facilitators were an-
alyzed in details in two other studies (Kyselova, 2017b, 2018a) and as es-
timated, more than 3000 people were trained in mediation skills since 
mid-1990-s up until 2013. The Institute for Peace and Common Ground 
and Ukrainian Mediation Center at the Kyiv-Mohyla Business School have 
been established respectively in 2003 and 2008 and provided the strong 
institutional base for further mediation development. 

Furthermore, apart from the quantity of mediators by 2014, their »quali-
ty« was also important. Ukrainian mediators are well-known for their abil-
ity to unite for common cause despite a lot of internal tensions and dis-
agreements. While several top-down attempts of international donors to 
set up a national umbrella mediation organization failed, Ukrainian me-
diators were able to mobilize their internal resources and to establish such 
an association on their own in 2014. Since that time, National Association 
of Mediators of Ukraine (NAMU) works towards the goal of »development 
of mediation profession according to the best international practices«.26 
NAMU organizes annual mediation and facilitation congresses; develops 
standards of ethics and mediation training; drafts and lobbies for legisla-

26 National Association of Mediators of Ukraine, http://namu.com.ua/ 

http://namu.com.ua/
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tion on mediation in coordination with the members of the Ukrainian Par-
liament, Ministry of Justice, all levels of courts, Administration of the Pres-
ident of Ukraine, Ministry of Social Policy and other stakeholders. 

Thus, Ukrainian mediators were rather successful in establishing a profes-
sional association in a truly collaborative, inclusive and participatory man-
ner. They managed to resist the temptation to monopolize the emerging 
market. Despite obvious competition for shares of mediation market, sever-
al strong mediation NGOs and their leaders are working together in select-
ed areas of common interest to promote mediation in Ukraine. They took a 
time to develop themselves as professional community independently of 
the international donors and now they are seen as powerful actors in the 
field who are able to stand for self-regulation of their profession.

Furthermore, based on the empirical data, mediation leadership seems to 
have internalized the values of mediation and took them further – to pro-
mote mediation as a tool of societal transformation. 

Although ideologies of »service providers« (concerns towards profession-
alization of the field, drafting and lobbying for legislation, developing ac-
creditation for training programs and professional standards) make the 
backbone of professional identities of Ukrainian mediators and dialogue 
facilitators (Kyselova, 2017b), 2014 Euromaidan Revolution and armed 
conflict in the East Ukraine have enhanced societal orientations of medi-
ators in two ways.

First, those mediators, who work in traditional inter-personal family, busi-
ness, organizational etc. mediation, began to be more sensitive towards so-
cietal matters and the role of mediation in society. Besides participation in 
volunteer mediation projects described above, many interviewees in this 
study as well as participants in the strategic planning sessions revealed 
that an ultimate goal of their mediation organizations was »raising a cul-
ture of peaceful conflict resolution in Ukraine« with self-sustainable me-
diation market as an effective vehicle for such a cultural shift.27 Interviews 
in this study demonstrate that the motive to »help others« and »to contrib-
ute to societal change« prevailed over financial remuneration, although 
the latter was not completely excluded. The excerpt from the interviews 
with Ukrainian dialogue facilitators highlight this point:

My motivation [to mediate and facilitate dialogues] is to help the parties, 
who are in a permanent or situational conflict with each other, to establish 

27 Interview with Ukrainian mediator, Lviv, 10 June 2016. See also, Zvenyslava No-
vakivska, Rezultaty strategichnoyi sesiyi po planuvanniu rozvytku seredovyscha 
mediatoriv do 2020 [Results of the Strategic Session on Planning of Mediation De-
velopment 2020] (OSCE, 2017).
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understanding. Conflicting state is a state of serious emotional stress. These 
are emotions of aggression or fear that do not allow for effective brain ac-
tivity which is required for anything new. This situation is a great setback 
for development of our society and economy. And this is also a handy situ-
ation for those who want to manipulate people in conflict for own advan-
tages. Therefore, I became involved into mediation/dialogue community to 
help Ukraine start living under new standards and become more efficient 
in order that our children have better prospects.28

Second, after 2014 the new movement of dialogues in the context of peace-
building was established and influenced mediation field by ideologies of 
»agents of change«. Detailed analysis of Ukrainian dialogue facilitators 
as a professional community is given elsewhere (Kyselova, 2017b). Here it 
suffices to say that dialogue facilitation movement is headed by the ex-
perienced Ukrainian mediators, who have been trained long before the 
2014 crisis and were joined by a number of talented newcomers from the 
post-Euromaidan civil society. After 2014, they have been able to acquire 
new expertise of group facilitation and to regularly facilitate dialogues on 
various topics in local communities affected by traumatic war experienc-
es, problems of internal displacement, newly initiated decentralization re-
forms and many other challenges. 

Although many dialogue facilitators started this activity as service pro-
viders hired by international organizations, later they were able to artic-
ulate their professional identity and ideology of societal transformation. 
According to the interviewees, this ideology manifested itself in their aspi-
ration to transform Ukraine into a more peaceful and cooperative society 
which is capable to resolve all the problems through talks, search for mu-
tual interests, trust and respect to all members of the society acknowledg-
ing diversity and differences among them. This is a clear ideology of pro-
fessionals as »agents of change« that stretches beyond service provision 
and money-earning and aims at societal changes. 

Dialogue facilitators suggested that in order to achieve meaningful socie-
tal changes, they should play a more active role in civil society initiatives, 
beyond just rendering services of dialogue facilitation. According to the in-
terviewee, Odesa Regional Mediation Group has come up with Odesa Mod-
el of Dialogue that apart from traditional roles of facilitators – third-parties 
who facilitate meetings – also included multiplicators who are responsible 
for networking within local community; analysts who monitor situation 
on the ground and give a signal to initiate a dialogue when they »smell the 
smoke«; organizers who take care of logistics; and experts who offer expert 

28 Interview with Ukrainian dialogue facilitator, Lviv, June 11, 2016.
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advice during the dialogue sessions.29 This approach allows dialogue facil-
itators to act as agents of societal change – to initiate dialogue processes 
and to make independent choices as to what community problem requires 
their intervention and in what way, as well as to help to support grassroot 
civil society initiatives resulting from facilitated dialogues.30 

Finally, summarizing their understanding of the value of dialogue, 
Ukrainian dialogue facilitators have developed the Standards of Dialogue 
where they stated that dialogue is unique because »it allows for the inclu-
sion of civil society and different groups of people in the process of social 
change at all levels – from resolving conflicts in the community to imple-
menting reforms at the national level or conducting peace negotiations 
between states« (Standards of Dialogue, 2018, p. 4).

Thus, this study suggests that the maturity and societal orientation as 
»agents of change« were important, if not decisive, factors contributing to 
the rise of mediation and dialogue after 2014. Civic activism and political 
action of established professions is not unknown, with the movement of 
»cause lawyering« in the US being the most prominent example. Yet, civ-
il rights or cause lawyers who »commit themselves and their legal skills to 
furthering a vision of the good society« remain within the profession al-
beit as its deviant part (Sarat & Scheingold, 1998, p. 3). In contrast, dual na-
ture of mediation in Ukraine – as an emerging profession and as a part of 
civil society – allowed mediators to perform as civil society actors. 

Majority of interviewed mediators and dialogue facilitators in this study 
were lawyers, psychologists or other established professionals. This gives 
some ground to suggest that mediation in Ukraine turned out to be a con-
venient space for civic activism of middle-class, relatively well-off, estab-
lished professionals with high social status like lawyers and psychologists. 
While these groups of population are less likely to resort to direct politi-
cal actions or join traditional civil society in street political protests, inter-
viewed mediators in this study confirmed the idea that mediation serves 
as a safe forum to express their political views, their discontent with the 
corruption and inefficiencies of the court system, and to channel their en-
ergy to the projects of societal importance. 

29 Presentation of the Odesa Dialogue Model, https://www.youtube.com/
watch?v=Y-fe4404dH8
30 Interview with the Head of Odesa Regional Mediation Group, Kyiv, 3 August, 
2019.

https://www.youtube.com/watch?v=Y-fe4404dH8
https://www.youtube.com/watch?v=Y-fe4404dH8
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4. Conclusion

This chapter focused on mediation in the context of revolutionary events 
and outbreak of violence in Ukraine and aimed to answer the question 
whether such events are capable to boost development of mediation and 
under what conditions. 

In answering this question based on the empirical data from interviews 
and focus-groups, the chapter unraveled the puzzle of post-2014 mediation 
rise in Ukraine which was connected neither to mediation law nor to do-
nor or court support, but – as suggested by this study – might originate in 
the fundamental societal change prompted by the 2014 Euromaidan Rev-
olution and armed conflict in the East of Ukraine. The chapter analyzed 
the current strategies of Ukrainian mediators that may be regarded as so-
cial activism – convening projects in pro bono mediation and facilitated 
dialogues in order to strengthen social cohesion and transform structur-
al foundations of the society; to promote individual responsibility, social 
activism and participatory democracy in Ukraine.

The study has identified three explanations for these post-2014 strategies 
which are neither definitive nor exclusive but rather serve as hypothesis 
for further research into their nature and interrelationship. The first fac-
tor refers to the organic match between values of mediation and the Eu-
romaidan Revolution such as the emphasis on individual empowerment, 
responsibility for own life and civic participation; rejection of the Soviet 
nostalgy; and embracing of European values. The second factor – relative 
disinterest of the Ukrainian courts in mediation and consequently their 
inability to co-opt mediation. And the third factor – the maturity of me-
diation community and their willingness to embrace values of mediation 
and the Euromaidan Revolution to become the agents of societal change. 

This chapter suggests that mediation and dialogue may have a cumula-
tive transformative effect at the society, outside legal system, provided 
the goal of mediation is untied from the court system and expanded to 
include mediation as a tool of societal transformation. The excessive fo-
cus on the court mediation by international donors in developing coun-
tries may isolate mediation from society and hamper its potential socie-
tal impact. This study suggests that local mediators, civil society and in-
ternational donor community need to think more creatively – »out of the 
box« – and encompass the logic of mediation as a societal tool rather than 
just a supplement to courts. As a wider implication, the study suggests that 
the full-fledged mediation development in Ukraine needed a fundamen-
tal change of societal context which was brought by the 2014 Euromaidan 
Revolution and the armed conflict in the East of the country. It may be the 
case that for mediation to flourish, the society must be »ripe« in terms of 
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the number of people bearing values of individual responsibility, civic ac-
tivism and participatory democracy. Ukrainian Euromaidan Revolution 
of 2014 gave such an impulse that triggered, inter alia, the development of 
mediation in many areas of societal life – from business and family dis-
putes to community dialogues and political peace processes. This hypoth-
esis requires further research to investigate the impact of mediation and 
dialogue at various levels of society.
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Mediation in Conflicts of Nature Conservation and 
Energy Transition

Bettina Knothe

1. Mediation in Conflicts of Nature Conservation and Energy 
Transition

In Germany, many regions are pooling their strengths to bring renewable 
energy to the fore. Municipalities and operators increasingly adopt tech-
nologies to produce »green electricity«. Civil society actors are committed 
to stand up for saving energy and using renewable energy as well. 

More and more professional operators, cities and municipal administra-
tions and civil society actors decide to start early dialogues in planning or 
approval procedures. In addition, these actors are ready to include profes-
sional conflict managers in their project management to guarantee a good 
quality of cooperation and process design. Notwithstanding many conflicts 
exist about the planning and implementation of renewable energy power 
plants on local and regional level.

2. Conflict in Energy Transition – Why People Resist Renewable 
Energies at the Local Level

Land destruction and loss of species are the main conflict topics in the re-
alisation of renewable energy on local level. In many cases, civil society 
stakeholders question whether spatial planning guarantees that the local 
ecosystem is capable of coping with the construction of renewable ener-
gy plants and whether it can be guaranteed that protected (animal) spe-
cies are not endangered.

However, conflict issues can differ considerably depending on the chosen 
energy source and technology as well as the given natural environment. 
Wind energy plants carry the risk of colliding with birds of prey and bats 
with rotor blades. Moreover, they affect the animals’ habitats and affect the 
appearance of the landscape. Solar energy systems change the habitats of 
animal and plant species massively by covering the earth with large pho-
tovoltaic modules. Conflicts about biogas plants arise in relation to odour 
nuisance, noise and the increased impact on road and commercial routes 
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through trucks which deliver the fermentation material. In the case of hy-
dropower, conflicts are often connected with the protection of the local fish 
populations or with a dispute about the determination of the minimum 
amount of water flow that stabilize the water ecosystem. 

Landscape in special is a controversial topic for all renewable energy sourc-
es. Main conflict points are (a) height and number of wind turbines and 
photovoltaic systems that claim much environmental space, (b) the »mai-
zeing« of the landscape through intensive cultivation of maize as prefer-
ably used energy crop and (c) power lines that cut through the landscape.

There are also many individual reasons to be against technical systems and 
infrastructure for renewable energies. For example, there is the fear of pos-
sible health effects from sound emissions and shadows cast by wind tur-
bines. Concerns about the value of one’s own property in the neighbour-
hood of wind farms, unequal distribution of financial benefits from lease 
payments between local stakeholders and the lack of regional participation 
in the operation of a plant or wind farm fuel local conflicts additionally.

It is difficult to guarantee common state of information on planned pro-
jects that is satisfactory for all publicly involved actors. Citizens often have 
no or only few experiences with formalised procedures and deadlines for 
objections in local participation processes? Whereas nature conservation 
NGO’s are usually well positioned at this point and make very qualified 
contributions, residents sometimes first hear about a project shortly be-
fore the excavator starts rolling.

The feeling of not being involved in decision-making processes at an ear-
ly stage or not having received information early enough in considerably 
many cases challenge the dialogue between residents, project promoters 
and administrations. 

3. Conflict Consultancy at the Competence Centre for Nature 
Conservation and Energy Transition (KNE)

Professional and civil society actors in the field of nature conservation and 
energy transition have three strategies to avoid conflicts or de-escalate al-
ready emotionally challenging situations: (1) They can balance different 
interests and views from the start. This requires questions, concerns, crit-
icisms and concerns of civil society actors and residents to be recognized 
and taken seriously. (2) Stakeholders create mutually agreed rules, for ex-
ample for processing, evaluating, and dealing with expert data in the con-
text of the approval processes. Professional actors acknowledge the need 
to provide civil society actors with comprehensive information and to give 
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them the chance to understand the relevant legal provisions. (3) All actors 
actively negotiate and arrange conditions for participation in the plan-
ning process and work out strategies for local and regional responsibility 
in running the power plants. 

The Competence Centre for Nature Conservation and Energy Transition 
(KNE) contributes to mitigate and resolve conflicts at local level. The KNE 
was commissioned by the Federal Ministry for the Environment, Nature 
Conservation and Nuclear Safety (BMU) in July 2016. As an independent 
and neutral organization, the KNE offers support to all players in energy 
transition and nature protection.

The KNE provides consultancy and conflict management on all political 
levels – local, regional, and federal. It takes all actor’s interests and aims 
into consideration and install negotiation processes with equal discussion 
rights for all involved stakeholders. Over the past four years, the KNE has 
contributed to the de-escalation of conflicts in the implementation of en-
ergy transition measures at various levels. This was the case, for example, 
in negotiations between mayors, residents, project promoters, local and 
municipal councils in the context of wind energy planning, photovoltaic 
and biogas projects (see also example below). 

4. KNE Mediators pool

Experience from the successful implementation of renewable energy 
shows that professional coaching, moderation, and mediation can help to 
resolve conflicts. Fifty-two professionally active mediators in all regions 
of Germany are available nationwide for moderation and mediation in 
the conflict area of nature conservation and energy transition. They are 
all part of the KNE Mediator Pool. Both, the department of conflict consul-
tancy inside the KNE and the KNE Mediator Pool contribute extraordinari-
ly to the transformation of energy supply services and utilities for a sus-
tainable energy transition process. 

5. Practical Example

At the beginning of a request KNE carries out an initial consultation with 
the inquiring partner to settle the order and undertake a first conflict anal-
ysis. Often, a moderated exchange meeting on site follows. It serves to clar-
ify interests and objectives with the key actors and to plan next steps for 
a conflict mediation. KNE mediators then take over the lead for the subse-
quent moderation and dialogue process. 
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The following example is about a municipality that is confronted with the 
planning of three wind turbines. The administration is faced with the de-
cision to conduct and purchase a local development plan or to conclude 
an urban development contract with a project promoter. The decision is 
to be taken at the upcoming local council and municipal council meet-
ings. The mayor fears open conflicts between supporters and opponents 
of the construction of the turbines and assigned the KNE to mediate be-
tween the conflict parties.

The residents of the community are divided. Opponents mostly fear that 
the wind turbines will interfere with nature and landscape, as well as in-
crease noise pollution. They believe that too many wind turbines have al-
ready been installed in the local environment. In contrast, other residents 
benefit from the planned plant construction through the sale of land. They 
therefore support the planning. The mayor tells, opponents are upset but 
discussion and dialogue are still possible.

The following figure documents the moderation process led by the KNE.

Figure 1 ® KNE: Conflict Resolution Process in Wind Energy Planning on Local Level

During the process KNE mediators used needs-orientated and solution-fo-
cused methods to enable a constructive dialogue between the parties at 
conflict. Several approaches have been successful.

1. At the beginning of the first session, all participants had the opportu-
nity to present their perspective arguments openly and without inter-
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ruption. This gradually created a spirit of trust between the stakehold-
ers.

2. The neutral KNE mediators used techniques from the field of mediation 
such as mirroring, doubling, asking and inquiries. This fostered an un-
derstanding of the respective concerns of the conflict parties and grad-
ually contributed to the concrete clarification of possible solutions. 

3. During the process, three joint working groups were formed on the most 
important issues of conflict, which were finance, emissions as well as 
mitigation and compensation measures. During this phase, the resi-
dents took independent responsibility for the conduction of the work-
ing groups as well as the communication with the municipality and the 
project executing organisation. 

During the third and last moderated conflict discussion, the municipal rep-
resentatives decided in agreement with the residents to conclude an urban 
development contract with the project executing organisation. The parties 
agreed on the core content of the treaty. For this purpose, ecological miti-
gation and compensation measures, a measurement of noise nuisance and 
financial compensation for the municipality were defined. In addition, the 
parties agreed on a timetable for the further implementation of the project.

6. Quality Management

Conflict situations and stakeholder groups are very special in every proj-
ect. Accordingly, each consultation and moderation are unique under their 
respective conditions. To give mediators a good insight into conflicts and 
conflict management in the policy field of nature conservation and ener-
gy transition, they have been trained in a special further training program 
(see below). Moreover, they can exchange and supervise each other in a col-
legial manner up to twice time a year in face-to-face meetings.

7. KNE Advanced Training Programme‚ Mediation in Nature Con-
servation and Energy Transition (2017–2019)

In cooperation with the Institute for Conflict Management at the European 
University Viadrina, the KNE initiated a further development training for 
mediation in nature conservation and energy transition. In this advanced 
training, fifty-two professionally active mediators were trained for con-
flict resolution in the field of nature conservation and energy transition. 
After having successfully completed the training the graduates were in-
cluded into the KNE mediator pool. The further education offered knowl-
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edge, skills, and competencies (a) to develop specific policy-field compe-
tence, (b) to become acquainted with the specific conflict issues in energy 
transition and (c) to deal with them methodically.

Learning topics included climate change, nature and species protection 
in Germany and the EU, political goals and measures for climate change 
and energy transition, the different roles of renewable energies, conflict-
ing objectives between energy transition and nature and species protec-
tion, the importance of commitment and protest, as well as questions on 
attitudes and acceptance in the process of expanding renewable energies.

The training sensitized the mediators for fundamental issues and ques-
tions about energy transition conflicts. They learned how to identify rele-
vant legal questions and how to obtain further information on a case-by-
case basis. This included thematic topics such as planning and approval 
law, relevant local and regional authorities and responsibilities, informa-
tion on regional-specific planning features as well as special information 
on the planning, construction, and operation of wind turbines. Acquired 
knowledge of the actor groups now enables the mediators to address them 
appropriately. In particular, the mediators have deeper insight into moti-
vations and restrictions for dialogue and participation of specific actor 
groups. This competency supports them to assess and support actor spe-
cific decision-making processes in mediation and moderation. The partic-
ipants know criteria for the composition of mediation groups and how to 
work with a system of delegates from the various stakeholders.

In the KNE advanced training course, the participants practised different 
dialogue methods, elaborated approaches to analyse thoroughly the con-
flict situation and developed strategies for appropriate conflict commu-
nication on local level. Other topics of the training were the integration of 
mediation into political decision-making processes, organizational and fi-
nancial foundations of mediation in the public sector, order clarification, 
and conflict analysis.

During the training, the participants tested different methodological 
approaches for working with several and diverse participants and large 
groups. They identified communities and differences between mediation 
and moderation methodology, tested methods for the transfer of informa-
tion between experts and laypersons, trained tools for visualization and 
securing results, carried out team co-mediation approaches, and learned 
about public relations and press work accompanying mediation processes.
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8. Collegial Support and Professional Supervision – KNE Expert  
Forum Mediator Pool

The KNE offers KNE mediators the possibility to meet and exchange expe-
rience about their conflict work. During these meetings, the participants 
discuss performed moderation and mediation methods in energy conflicts, 
inform each other on the status of their activities with various stakehold-
er on regional and national level and agree on possibilities and conditions 
of cooperation on federal and regional level. They report on current issues 
at stake for municipalities, project promoters, associations, energy agen-
cies and engaged citizens at local level. The participants of the KNE Expert 
Forum are committed to strengthen networking with all relevant stake-
holders to meet local needs and demands for conflict resolution as early 
as possible. KNE mediators organise themselves in regional groups. They 
have set themselves two main goals (1) establishing a continuous mutual 
technical and collegial exchange and (2) making themselves available as 
regional contact persons for all professional and civil society actors in en-
ergy transition on local, regional and federal level.

9. Outlook: Dialogue in the Multi-level Policy Field of Energy 
Transition

What helps local actors finding ways to prevent conflicts at early stage or 
to encounter already escalated conflicts in the field of nature conservation 
and energy transition? First, it requires the active willingness of  every stake-
holder to consciously recognize and accept the (potentially) conflicting sit-
uation. In a second step, a democratic basis needs to be established to in-
troduce strategies and ways to enter a dialogue or coming back to it. In a 
third step, it is promising to engage a neutral moderator/mediator for con-
flict resolution and facilitation of the negotiation process. A neutral mod-
erator has the task of initiating a constructive and appreciative discussion 
atmosphere in recognition of all contrary positions existing on site. He or 
she should promote the willingness of the actors to talk to each other and 
support them to establish a space for constructive dialogue. This includes 
to balance emotionally escalated situations and step into an exchange of 
concerns and arguments (»face to face«).

Conflict resolution in the field of nature conservation and energy transi-
tion under the current environmental political circumstances rarely has 
the opportunity to conduct an open-ended decision about the »yes« or the 
»no« for the implementation of renewable energy technologies on local 
level. It is commonly agreed and part of the political agenda that renew-
able energy will play the major role for energy supply in the future. So, 
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in contrary, what conflict resolution in this field can offer, is to perform 
a space that make negotiation about ways how this outlook will be real-
ised possible. Experience from KNE conflict advice shows that every con-
flict has the potential for a solution, provided the conflict parties are will-
ing to approach each other.
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ZoffOff for Free!

Free Neighbourhood Mediation – Unfair Competition?

Olav Berger, Imke Kerber 
Translated and edited by Ellen Birkhahn

ZoffOff (SpatOff) is a pro bono mediation project in Berlin-Kreuzberg, of-
fering general assistance in conflicts as well as neighbourhood mediation 
free of charge. Beneficiaries are individuals and institutions, who other-
wise would not have had the opportunity as they lack the resources to af-
ford fee-based services. Started off as a vague idea by a local pastor, Zoff-
Off quickly grew into an increasingly known and recognized project with 
over 200 trained mediators who offer their services on a voluntary basis. 
An important feature of ZoffOff as a community mediation project is that 
it also offers trained mediators the opportunity to put their skills to good 
use. This article introduces the project and addresses the question of wheth-
er such projects undermine the fee-based mediation market.

1. Community Mediation in the Neighbourhood

ZoffOff is a mediation project based in the middle of Kreuzberg, a vibrant 
multicultural quarter at the heart of Berlin. Qualified mediators volunteer 
to support individuals, associations, housing communities, school class-
es, teams and initiatives in constructively managing their conflicts. ZoffOff 
sees itself as non-profit hub for conflict resolution, welcoming everybody 
regardless of their belief systems, origins or any other attributes. Both, the 
project and the individual mediators involved, desire to tangibly contrib-
ute to a non-violent culture of resolving conflicts – in the neighbourhood 
and beyond. With its low-threshold approach, ZoffOff offers an easily ac-
cessible introduction to mediative conflict resolution and hence supports 
persons and institutions who cannot afford fee-based assistance. From the 
very beginning, ZoffOff’s approach was designed in order to complement 
existing public and private citizen-oriented counselling services. It thus 
cooperates closely with relevant institutions, public bodies and civil soci-
ety organizations like family counselling. With a pool of around 200 pro 
bono mediators meeting the training requirements according to the Ger-
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man »Regulation on Basic and Continuing Training of Certified Mediators«1, 
ZoffOff currently mediates about thirty cases per year, each in a tandem (a 
so called »co-mediation«).

2. How ZoffOff Started

The idea and rationale behind ZoffOff, developed by an open-minded lo-
cal pastor and graduate of the master’s program in mediation and con-
flict management at European University Viadrina Frankfurt (Oder), was 
as follows:

»While I was and still am constantly in demand as a facilitator, my fellow stu-
dents only rarely drummed up cases. That’s how the idea for ZoffOff came up: 
On the one hand, you have people with conflicts and a need for conflict reso-
lution – on the other hand,  you have trained conflict mediators willing to get 
going. Why not bring them together – (…) and create a win/win situation.«

Following this rationale, ZoffOff offers co-mediation, meaning that the 
individual mediation teams at ZoffOff are always comprised of a »senior 
mediator«, i. e. mediators with practical experience from at least four me-
diations, and a »junior mediator« with less or no real-life mediation ex-
perience.

ZoffOff addresses multiple aims and audiences that can be described as 
an »external« and an »internal« perspective: In general (here understood 
as the »external« perspective), ZoffOff aims to publicly introduce media-
tion as a useful tool for conflict transformation while increasing aware-
ness and »normalizing« conflicts within society. Specifically, ZoffOff ad-
dresses people and initiatives who can benefit from a free-of-charge and 
low-threshold-offer, allowing them to acknowledge a mediation service by 
donating according to their financial resources. In the sense of »Why not 
give it a try?«, people are invited to experience the benefits of mediation 
and conflict resolution. When satisfied, the mediation participants will be 
more likely to constructively handle conflicts in the future, to inspire or 
even encourage others to experience mediation themselves.

ZoffOff’s internal perspective is to offer an opportunity of supervised prac-
tice in »real« cases for newly trained mediators, including (free) supervi-
sion and (in many cases free) advanced trainings. This offers the chance to 
gain practical experience to newcomers to the field of mediation, which – 
in most cases – is the strongest motivation to join the project in the first 

1 Verordnung über die Aus- und Fortbildung von zertifizierten Mediatoren  
(ZMediatAusbV), BGBl. I p. 1994 et seqq, (2016).
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place. Gradually – as a side effect – the criteria for the designation »certi-
fied mediator« (according to German law) can also be met.2

3. Excursus: Community Mediation and the Evaluation of the  
German Mediation Act

In July 2012, the German »Act for the Promotion of Mediation and other 
Procedures of out-of-court Dispute Resolution«3 became law. It was craft-
ed as an omnibus act which in its article 1 comprised the »Mediation Act«4 
as well as various changes to different procedural acts in its articles 2–8.5

In section 8 of the Mediation Act the German federal government was re-
quested to report »by 26 July 2017, […], on the effects of this Act with regard 
to the development of mediation in Germany and on the situation of ba-
sic and continuing training of mediators«. In July 2017 the federal govern-
ment responded to this request with an evaluation report.6 The commis-
sioned research institute states the following in its executive summary:

1. The number of mediations conducted is at a consistently low level. Most 
of the mediations are conducted by only a few mediators.

2. Conducting mediations offers little in terms of earning potential. Many 
mediators therefore also offer mediation trainings.

However, pro bono mediation projects such as Berlin’s ZoffOff or Munich’s 
Stelle für Gemeinwesenmediation – SteG (Center for Community Media-

2 The label »certified mediator« is highly controversial among mediators, as the 
mediators issue their own certificate – the state does not monitor the advanced 
training or the adherence to the requirements stated in ZMediatAusbV. Addition-
ally, there are only rather vague requirements for the institutions issuing the ad-
vanced training certificates in Sec. 5 ZMediatAusbV. The label itself is not, as it 
seems to the untrained eye, a chance to provide quality assurance. It could, if not 
taken very seriously by the mediators themselves, open the door to false labelling.
3 Gesetz zur Förderung der Mediation und anderer Verfahren der außergerichtli-
chen Konfliktbeilegung, BGBl. I p. 1577 et eqq. (2012).
4 Mediationsgesetz (MediationsG), BGBl. I S. 1577 et seqq. (2012).
5 Two extensive commentaries on this act are: Greger, R., Unberath, H. & Steffek, F. 
(Eds). (2016). Recht der alternativen Konfliktlösung (2nd ed). C. H. Beck and the more 
current Klowait, J. & Gläßer, U. (Eds.). (2018). Mediationsgesetz Handkommentar 
(2nd ed). Nomos.
6 Bericht der Bundesregierung über die Auswirkungen des Mediationsgesetz-
es auf die Entwicklung der Mediation in Deutschland und über die Situation der 
Aus- und Fortbildung der Mediatoren. (2017). http://dip21.bundestag.de/dip21/
btd/18/131/1813178.pdf.

http://dip21.bundestag.de/dip21/btd/18/131/1813178.pdf
http://dip21.bundestag.de/dip21/btd/18/131/1813178.pdf
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tion)7 were not reviewed in the evaluation process. Only registered media-
tors belonging to the officially recognized German mediation associations 
were included in the study. Pro bono mediations and initiatives were not 
taken into consideration, even though they might be even be more com-
mon than offers on the fee-based market. Based on the figures, around 160 
initial inquiries reach SteG per year and about 60 reach ZoffOff. Due to this 
obvious demand, it is questionable whether the »general stagnation of me-
diation« attested by the evaluation report is correct.

»Community mediation«, »pro bono mediation« and related terms cannot 
be found in the report at all. However, the authors of that report cannot 
and should not be blamed. The field of community mediation, which ex-
ists alongside the fee-based mediation market, is – at least in Germany – 
not easy to put into numbers. This is due to multiple reasons: Communi-
ty mediators who volunteer in a project like ZoffOff are not listed publicly, 
statistical data about the number of mediations aren't accessible for out-
siders and so forth. 

The report also states that the federal government will take this evalua-
tion as an opportunity to »consider how the goal of promoting mediation 
that has been intended by the legislator of the Mediation Act can be better 
realized in the long term«.

4. Field of Tension

The above-mentioned evaluation report on the German Mediation Act al-
ready illustrates the tension that arises between the fee-based mediation 
sector and the field of pro bono community mediation: In the fee-based 
sector, there are more trained mediators than actual requests for medi-
ation. Some ZoffOff mediators even experienced first hand that the fee-
based mediation market is critical towards non-for-profit engagement as 
offered by ZoffOff. Thus, in one case, a mediator who was about to start in 
a fee-based mediation position was asked to withdraw from a ZoffOff en-
gagement. Even though this may be an individual case, it significantly high-
lights that the situation is perceived as competitive.

From the very beginning, ZoffOff was aware that tensions could arise and 
already acknowledged this issue in its guidelines: »ZoffOff is a non-for-
profit mediation offer on an honorary basis and does not serve the acquisi-

7 Stadt München, Amt für Wohnen und Migration. (2021), Stelle für Gemeinwesen-
mediation – SteG. https://www.muenchen.de/rathaus/Stadtverwaltung/Sozial-
referat/Wohnungsamt/steg.html.

https://www.muenchen.de/rathaus/Stadtverwaltung/Sozialreferat/Wohnungsamt/steg.html
https://www.muenchen.de/rathaus/Stadtverwaltung/Sozialreferat/Wohnungsamt/steg.html
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tion of commercial mediation mandates for the honorary mediators work-
ing for ZoffOff or their respective organizations, offices, joint practices etc.«

In addition to this »code of honour«, further provisions have been added 
to ensure that both the offer and the target group addressed by ZoffOff in 
line with the non-for-profit status. For example, the guidelines clearly state 
that in the initial interview for a potential mediation, the financial back-
ground should be discussed in a sense of »Does the assessed financial situ-
ation of the parties justify a free mediation by ZoffOff?«

It is obvious that this is also an internal field of tension, as the follow-
ing diagram – based on a case analysis model by Prof. Dr. Ulla Gläßer8 – 
demonstrates:

The corners form the four basic elements of ZoffOff’s key ideas. All four cor-
ners represent both guidelines or goals as well as possible challenges that 
limit ZoffOff’s field of action (metaphorically speaking: dent the square). 
Changing one element by e. g. adopting a new guideline, would have an im-
mediate – widening or denting – effect on the others. For example, »If we in-
troduce a credit assessment instead of the previous self- assessment (dent to 
the top left corner), we get fewer cases and thus offer less opportunity for prac-
tice (dent to the top and the bottom right corners), but avoid any questions 
with regard to our non-profit character (expanding the bottom left corner)«.

8 The underlying model has been widely used in mediation supervision, but has 
not yet been published.
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When taking the logic of this analysis model seriously and applying it to the 
top right corner, one could ask: »(How) could an increase of ›facilitation of 
mediation‹ (even) be achieved without denting the other three corners?« 

These considerations illustrate that ZoffOff, like other community medi-
ation projects, acknowledge the need to clearly separate themselves from 
the fee-based market while addressing this issue proactively. It is,  however, 
questionable whether the tensions between both mediation markets can 
be fully resolved in the future.

5. Similarities and Differences to Commercial Offers

First of all, it should be noted that in the context of welfare, mediation is 
not an entirely unique or separate field. Similar, if not identical, discussions 
and demarcation attempts between commercial and pro bono offers exist 
in the fields of counselling, therapy, etc. as well.

In Germany, it is part of the state’s provision of primary care (for children 
and adults) at the district youth welfare office to – under certain condi-
tions – be able to use child and family counselling services free of charge. 
The same applies to the use of psychiatric services, for example in situa-
tions of crisis. These are institutionally offered services, flanked by many 
pro bono projects alongside commercial services. It is possible that the 
competition between commercial and pro bono providers in that context 
isn’t worth mentioning because, at least at present, the (rather high) de-
mand for therapy places in Germany is not met by the market of profes-
sional therapists – at least not in a timely manner.

In the field of mediation, there are many similarities to this phenomenon, 
but also essential differences, which are relevant to answer to the initial 
question of this article: »Free neighbourhood mediation – a matter of un-
fair competition?«

Common to both offers, the pro bono and fee-based ones, is the demand 
for quality. As mentioned above, ZoffOff demands that its mediators meet 
the training requirements of the ZMediatAusbV – and it additionally of-
fers supervision and further trainings to ensure a high quality standard. 
ZoffOff’s aspiration is quite clear: »mediation« should never be used to la-
bel a semi-professional offer. ZoffOff mediators have received the follow-
ing feedback from clients after a first mediation session which speaks for 
itself: »I'm both surprised and impressed by the quality, considering that 
this is free-of-charge«.
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The essential differences between a fee-based mediation and a ZoffOff me-
diation are:

 – A ZoffOff mediation is limited to 5 sessions (90 minutes each), with an 
average of around 3 sessions.

 – Mediation at ZoffOff is always conducted in a co-mediation team, con-
sisting of a more and a less experienced mediator.

 – At ZoffOff, the parties cannot choose the mediators themselves. All 
»case« inquiries are shared with the pool of mediators and assigned 
on the basis of the internal applications process and ZoffOff’s criteria.

If inquiring parties consider themselves able to pay regular mediation fees, 
ZoffOff intake persons kindly recommend search portals or mediation as-
sociations to them, but never individual mediators. Rare exceptions are 
made only in cases where the inquirers can reasonably justify why a me-
diation needs to be conducted by ZoffOff (mediators), e. g. due to an estab-
lished and trusting relationship with the project which opens a promising 
mediation opportunity that would not be considered otherwise. As in all 
 other cases, the parties are encouraged to express their appreciation for 
the Zoff Off services by offering a (anonymous) donation after a mediation. 

6. Are Payment and Appreciation (In-)Compatible? 

The quote »free of charge, but high in quality«, as stated above, highlights 
another field of tension, namely how pro bono services can be adequately 
appreciated – so that the mediators providing it do not »sell themselves« 
short.

Justifiably, the fee-based mediation market takes a critical stand towards 
mediation on a pro bono basis. They fear that people/initiatives might pre-
fer pro bono offers and will not consider fee-based mediation in the first 
place. At the same time, it is important that pro bono mediation is neither 
perceived nor presented as an offer with lower quality standards or less 
valuable than fee-based mediation. Irrespective of being offered on a fee-
based or pro bono basis, mediation is a professional service and commit-
ting to it should be taken seriously either way. 

ZoffOff mediators are as qualified as fee-based mediators. However, as they 
are investing spare time to offer mediations, their commitment is easily 
(mis-)perceived as semi-professional or as some kind of a hobby.  Especially 
as ZoffOff mediators do not receive a formal (financial) acknowledgement 
of their work, a strong commitment by clients and some form of appreci-
ation is important to uphold the motivation of ZoffOff mediators. With-
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out creating pressure or requesting a specific sum, ZoffOff mediators en-
courage clients to express their appreciation e. g. by donating a (small) 
amount to the ZoffOff project (not the individual mediators). Both in the 
initial and the final mediation session, this issue is addressed in a respect-
ful and sensitive manner, keeping the (limited financial) resources of the 
clients in mind. In one particular case, a client donated a 10 Euro bill ac-
companied by the convincing words »Thank you very much, that’s all I can 
do right now«. In another case, the mediators suggested that appreciation 
could also been shown in a non-monetary fashion by e. g. playing live mu-
sic at an upcoming ZoffOff event. Until now, ZoffOff mediators have  never 
experienced freeloaders nor a lack of appreciation.

7. Unfair Competition and/or Beneficial Co-Existence?

Certainly, ZoffOff, as well as other pro bono mediation projects constitute 
competition for fee-based mediators. However, the honorary mediation of-
fers are neither limiting nor replacing fee-based mediations. Other than in 
the economic sector, the mediation market(s) are not at »race« or »rivalry« 
with the consequences of displacement or exclusion. 

From ZoffOff’s perspective, pro bono mediation and fee-based mediation 
are two different entry points into the field of mediation, with gains and 
losses on both sides. 

In a pro bono project like ZoffOff, mediators are quickly gaining practical 
experience, and they engage in activities beyond classic mediations while 
benefiting greatly from personal development opportunities (including 
the already mentioned supervision). For example, ZoffOff is organized 
around different working group that allow newcomers to engage with po-
tential clients by taking over the responsibility of conducting the initial 
interview with clients before a mediation begins. Overall, ZoffOff offers an 
»entry point« and the opportunity to »get going«. However, ZoffOff media-
tors do not receive any financial reimbursement and have to invest a lot of 
personal resources (like time and motivation). Furthermore,  ZoffOff’s ser-
vices are explicitly limited (see above) and are overall comparable to sim-
ilar low-threshold public or private counselling services. 

Once established as a mediator, fee-based mediation holds the – for some  
people essential – opportunity to make a living from this profession and 
to focus solely on this kind of work. 

ZoffOff understands itself as an addition to fee-based mediation services. 
In other words: Would it help a quarrelling couple who are waiting for an 
appointment with the parental and family counselling services, if the lat-
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ter refer them to a fee-based counselling or the mediation market which 
the couple could not afford? Is it not more sensible for counselling services 
to be able to refer this couple to other free offers in the neighbourhood?

On the rare occasion that ZoffOff accepts mediations that could theoreti-
cally be assigned to the fee-based market, it is done without the intention 
to compete. The objective is to seize the chance to promote mediation it-
self and thus to improve the mediation market in general.

ZoffOff mediation parties don’t simply walk in the door by chance. Most 
of the time, they come due to recommendations of people who previous-
ly experienced mediation as a useful tool of conflict transformation them-
selves. As it has been shown in other countries, making mediation com-
monly known and demonstrating its potential will turn out to beneficial 
for the »fee-based market« as well – albeit in the long run. Replying blunt-
ly to voices critical of pro bono mediation, one could argue that the pro-
fessional and personal gain of mediators growing through projects like 
ZoffOff is greater than the potential risk of »losing« a few fee-based cases. 

8. Conclusion

Pro bono, donation-based community mediation deserves and rightly 
claims its own space as a complementary offer to other free municipal 
and honorary services. This is especially true when the circle of address-
ees is described and limited in a transparent and criteria-oriented manner.

A quality assurance system based on the usual standards can ensure that 
no labelling fraud or dumping takes place under the label of »mediation«. 
This also ensures that the »mediation brand«, which is emerging accord-
ing to the evaluation report on the German Mediation Act, will grow  rather 
than wither.

As with the different schools and styles of mediation, the Aristotelian, 
more mechanistic framework of an »either – or« approach to the question 
of »competition or cross-fertilisation« falls short. Rather, the wisdom holds 
true: a field of flowers is only a wildflower meadow when different flowers 
bloom side by side. Sticking to the image of the wildflower meadow a little 
longer: community mediation can have a pollination effect.

The original version of this article was published in German in the jour-
nal perspektive mediation vol. 1/2019, p. 60. https://doi.org/10.33196/
pm201901006001

https://deref-web-02.de/mail/client/M1nLGlxoLQc/dereferrer/?redirectUrl=https%3A%2F%2Fdoi.org%2F10.33196%2Fpm201901006001
https://deref-web-02.de/mail/client/M1nLGlxoLQc/dereferrer/?redirectUrl=https%3A%2F%2Fdoi.org%2F10.33196%2Fpm201901006001
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Moving Employment Mediation into the Gig 
Economy

Katarzyna Antolak-Szymanski

1. Introduction

Much has been written about the sharing or gig economy, where people 
share assets (a car, an apartment), or their labor on short term assignments 
(a gig), for compensation. It has often been described as »disruptive«, in a 
negative sense to older business models, and perhaps more positively for 
consumers. As anyone who has taken an Uber ride to the airport, or stayed 
at an Airbnb rental on vacation can attest, it is an increasing part of our 
lives. In the field of labor and employment law, the gig economy has indeed 
disrupted the longstanding and classic employee-employer work model 
(Sowers, 20191; Garden, 20172). Workers such as Uber drivers or those that 
deliver meals on bicycles or mopeds don’t necessarily fit into this model; 
they have some characteristics of independent contractors, but also are 
controlled to some degree by the platforms on which they work, as a tradi-
tional employer might control them. It has even been suggested to create a 
new category of dependent worker, with some (but not all) of the rights of 
traditional employees (Carboni, 2016; Nadler, 2018; Directive on Transpar-
ent and Predictable Working Conditions in the European Union of 20193). 
Apart of how these legal issues are solved as a matter of labor law, such gig 
workers also have regular disputes with their platforms/employers. These 
disputes may involve traditional employment-type issues such as money 
and scheduling, but also some new issues, such as disputes over »star« rat-
ings and other consumer reviews. Moreover, since much of their work re-

1 »[G]ig economy worker classification« a prime example of disruption caused by 
new technology.
2 Noting the »disruptive potential of the gig economy.« For an overview of the le-
gal questions involved, see generally the Spring 2016, Volume 37 issue of the Com-
parative Labor Law and Policy Journal, with articles by Jeremias Prassl and Martin 
Risak, Valerio De Stefano, Miriam Cherry and Antonio Aloisi. 
3 The Directive on Transparent and Predictable Working Conditions in the Europe-
an Union provides a broad definition of worker – not found in other employment 
law directives – that could encompass gig workers, and giving them certain rights.
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lationship with the platform is online, they have a need to be able to effec-
tively resolve these disputes in the same forum – online. 

This article will propose a new model of mediation for workers in the gig 
economy. This model will address the issues and needs set forth above:  
1) mediation as a means to resolve disputes over whether or not gig work-
ers are employees, 2) ways to resolve issues through mediation, such as 
star ratings, that are specific to gig workers, in addition to more tradition-
al workplace problems and 3) creating an effective online dispute mech-
anism for gig workers that is efficient, practical and accessible. There is a 
need for precisely such a new type of mediation model. Such a model of-
fers a three-fold benefit: a decrease in litigation over gig workers’ employ-
ment status; providing increased access to mediation of work disputes ir-
respective of whether or not a gig worker is an employee under nation-
al labor law; and a better tailored mediation system that fits the specific 
character of gig work. 

Specifically, the article will first address the utility of using mediation in tra-
ditional labor and employment relationships. Next, distinctions between 
work in the gig economy and traditional employment will be analyzed, 
with an eye towards what might be borrowed from existing labor media-
tion practices and what must be changed. Finally, an outline of a new me-
diation model for gig workers will be presented. 

2. Traditional Labor Relationships and Mediation

Mediation has a long history of being used as a means of resolving la-
bor disputes. Originally, it was utilized by employers and labor unions to 
avoid or settle strikes. Recognizing the value of avoiding and ending cost-
ly strikes that could have a negative impact on economic (and even politi-
cal) stability and public services (especially transportation), governments 
supported and even promoted the use of mediation in this sector. In the 
United States, this support eventually took the form of creating a special 
federal government agency – the Federal Mediation and Conciliation Ser-
vice (FMCS) – designed to train and provide qualified mediators to resolve 
disputes between labor unions and employers (Barrett, 2016). Moreover, 
numerous countries, including the United States, Poland and Finland, en-
acted laws requiring unions and employers to attempt mediation before 
the union went out on strike (National Labor Relations Act, Section 8(d)
(3), 2010; Act on Resolution of Collective Disputes of 1991; Ylhainen, 20174; 

4 Explaining mandatory mediation in Finnish labor law.
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Dal-Re, 20035). These mandatory mediation laws have been quite success-
ful. Many collective bargaining disputes have been settled before a strike 
became necessary, and even where strikes have taken place, their duration 
has been shortened through the use of mediation. 

As labor unions have experienced a global decline since the 1980s (Hirsch, 
20106), there have been a rise in individual employment cases. Problems at 
work have not disappeared, but they have been dealt with more and more 
on an individual, rather than a collective, basis. At the same time, especial-
ly in the United States, there was a huge expansion of the use of mediation 
in civil cases. This growth was caused by many factors, but was accelerated 
by the introduction of the concept of the multi-door courthouse, which in 
turn ultimately led to the courts themselves directing or referring cases to 
mediation and arbitration where it would be more appropriate (Tindall & 
Smith, 20097). The U. S. courts in particular found that individual employ-
ment cases were particularly amenable to settlement through mediation. 
By the 2000s, mediation in civil and commercial cases (including most 
labor cases) was being promoted by the European Union and its member 
states as well (Directive on certain aspects of mediation in civil and com-
mercial matters of 2008).

Mediation was (and continues to be) effective in individual employment 
disputes, particularly those involving discrimination, for a number of 
reasons (Torregrossa, 2002). Historically, employment relationships were 
viewed as special, longer term commitments (Dolder, 2004). It made sense 
for both parties to repair a breakdown on their relationship caused by a 
misunderstanding or one time mistake through mediation, rather than risk 
a permanent breach in the courts. In other words, the employment rela-
tionship was worth saving, given its long-term value to both sides. Employ-
ment relationships also share some parallels to family matters, in that cas-
es often involved breakdown in communications and highly charged emo-
tional disputes. In both family and labor matters, mediation can prove to 
be especially effective in opening dialogues and working through the par-
ties emotions, thereby leading to a settlement (Douglas & Maier, 1994). Fi-
nally, in employment discrimination matters, both sides share a concern 
to keep embarrassing details about the case confidential, which is one of 
the major benefits of mediation (Harkavy, 19998). 

5 Giving an overview in Europe. 
6 Providing statistics on »the worldwide decline in union membership.«
7 Particularly stating that »In the past three-and-a-half decades, the quest for 
a multi-door courthouse has resulted in remarkable growth in ADR.«(Tindall & 
Smith, 2009, p. 687).
8 Noting advantages of confidentiality for the victim. 
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In the European Union, the fundamental legal principle that employees 
may not be discharged without cause makes it difficult to easily dissolve an 
employment relationship (European Charter of Fundamental Rights of the 
European Union, 20129), contributes to the value of mediation as a means 
to working out difficulties that may arise between employees and employ-
ers. While the American employment at will doctrine, permitting employ-
ers to fire employees for any or no reason, provides no European-type gen-
eral job protection, strict anti-discrimination laws (which are an exception 
to that doctrine) mean that mediation stills plays a valuable role in the em-
ployment context. In the United States, employers found liable for violating 
employment discrimination laws are subject to large monetary penalties, 
including both compensatory and punitive damages. Mediation becomes 
a form of risk management for the employer and employee: the employer 
has an incentive to pay a lesser amount in mediation to avoid the risk of 
an even larger award in court (coupled with high attorney’s fees), and the 
employee should be motivated to take some kind of financial settlement 
rather than risk obtaining nothing at court. 

Consequently, because of its effectiveness, U. S. courts routinely refer or 
send employment cases to mediation, where there is a relatively high rate 
of settlement (Torregrossa, 200210; Lahav, 201811; Kiernan, 201812; Schatz, 
200513). Sometimes employers ask or even require employees to agree to 
mediation any employment related disputes as a condition of employment 
(Myers, 201414), although in the U. S. arbitration clauses are more popular. A 
mediation clause can also be found in an arbitration agreement, however, 
as a prerequisite to moving the dispute forward in arbitration. Employers 
also may have their own internal mediation program (or broader alterna-
tive dispute resolution (ADR) program, including arbitration), where em-

9 Article 30 states that »very worker has the right to protection against unjustified 
dismissal, in accordance with Union law and national laws and practices.«
10 »Experience has shown that cases involving employment discrimination … are 
prime candidates for mediation.«; the highest number of cases settled under the 
Third Circuit’s mediation program were employment discrimination claims, ac-
counting for 22% of the whole (Torregrossa, 2002, p. 1069, 1079).
11 Noting that employment cases in the U. S. Federal District Court for the South-
ern District of New York are subject to mandatory mediation.
12 Explaining that 40% of employment cases and 65% of wage and hour claims 
were settled under the Southern District of New York’s mandatory mediation pro-
gram. 
13 »Mediation is particularly appropriate in resolving disputes in the employment 
setting….« (Schatz, 2005, p. 111). 
14 »Many employers mandate mediation for dispute resolution.« (Myers, 2014,  
p. 17). 
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ployees either have the option of or are required to bring their claims to me-
diation before pursuing them in the courts. One particularly notable inter-
nal employment mediation program is operated by the United States Post-
al Service, known as REDRESS, covering almost 800,000 employees and re-
porting very positive results (Bush, 2001). There have even been signs that 
American labor unions are attempting to promote the use of mediation of 
individual statutory employment claims through mediation provisions in 
collective bargaining agreements (Hodges, 2010). 

3. Challenges Posed by the Gig Economy

3.1. Key Distinctions Between the Traditional Labor Model and Work Relati-
onships in the Sharing Economy

The gig or sharing economy has been described as a paradigm shift in both 
business and employment relationships (Cunningham-Parmeter, 201915; 
Zale, 201616; Hanna, 201717; Leader, 201918; Oranburg, 201819). It has been de-
fined many different ways, but the sharing economy essentially involves a 
computer platform linking services provided by individuals to other con-
sumers (Scott & Brown, 2017). These services often include or involve the 
use of property owned by an individual, such as their car (in the case of 
ride-sharing platforms) or even their house or apartment (let out on a short-
term rental through a platform like Airbnb), and often the use of their labor 
(driving in the case of ride-sharing, otherwise delivering food for Ubereats 
or Grubhub, or work in completing various small tasks via the Amazon Me-
chanical Turk)(Scott & Brown, 201720). In this sense the individual is shar-
ing an unused or underutilized item owned by them (car, home, labor) for 
compensation, thereby monetizing that asset (Scott & Brown, 2017; Stem-
ler, 2017a21). At a minimum, the platform links the supply and demand of 
these services through a computer application accessible on the internet 

15 Raising the question whether it is a new labor paradigm.
16 Citing a paradigm shift in property relations.
17 Referencing a business paradigm shift.
18 Recognizing the need for a new paradigm.
19 Contending that labor law is a bad fit for the gig economy, and calling for a new 
paradigm.
20 Referencing shared access to underutilized goods and services, including the 
labor of underemployed individuals.
21 Restating one common premise of the sharing economy as the use of excess ca-
pacity (i. e., a car, an apartment) to become an entrepreneur, but going on to criti-
cize that premise.
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(Garden, 2017). Sometimes, the platform goes beyond this basic role by con-
trolling the manner these services are provided and their prices as well. 

In most cases, the platform does regulate the quality of services offered 
through a consumer rating system. Users of the platform can rate the qual-
ity of an Uber driver, Airbnb room or other service offered by giving more 
or less »stars« on a review. When the reviews are aggregated, it offers oth-
er users of the platform a sense of whether it is worth taking the service 
offered from that particular individual. Consistently poor reviews, as de-
fined by the platform, can also be a basis for removing an individual from 
the platform (Kaltner, 201822; Stemler, 2017b23).

In the employment context, the gig economy is even premised upon the 
idea that the individuals sharing their property, time and work are inde-
pendent contractors and not traditional employees (Atmore, 201724). Eco-
nomically, this relieves the platforms of the burden of applying labor law 
to the individuals providing services. They no longer have the obligation 
of providing any type of job security, and avoid unionization, the payment 
of employment taxes and social benefits, and the application of many 
 anti-discrimination, minimum wage and overtime laws and regulations 
(Atmore, 2017). On the other side, individuals work as much or as often as 
they want and in some respects (depending on the circumstances) act as 
their own boss (Lao, 201825; Pasquale, 201626). In this way providing a ride 
via Uber or a task on the Mechanical Turk could be considered a one-time 
gig instead of a traditional long term job. 

To the extent that this premise is accepted and the gig economy expands, 
this would result in an ever-increasing shift of what were traditional jobs 
(subject to the protections and benefits of national labor law) to relatively 
unregulated independent contractor relationships. Importantly, as a ques-
tion of national labor law, it is still unsettled whether or not an individu-
al offering a service on a particular platform is an independent contrac-
tor or an employee of the platform. This issue is the subject of litigation 

22 Explaining the star rating system used by Uber and Lyft, and examining its im-
plications.
23 Outlining Uber and Airbnb’s rating system, but also arguing the results are 
skewed towards a positive rating).
24 »Many scholars warn that employer status could financially destroy many gig 
companies and predict that the gig economy may cease to exist altogether under 
this classification.« (Atmore, 2017, p. 910–912). 
25 »[G]ig economy workers particularly value the flexibility and control afforded 
them under this model and cite that as their major motivation for participating in 
the gig economy« (Lao, 2018, at p. 1575).
26 Recognizing this argument, but concluding this freedom is illusory. 
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throughout North America and Europe, and also of new legislation. Such 
legislation either essentially makes gig workers employees for purposes of 
labor law as in California in the U. S. (California Assembly Bill AB-5, 2020), 
or, while recognizing their non-employee status, offers them benefits long 
provided to traditional employees (such as the right to join a labor union, 
wage protection, and some job security). 

3.2. Problems With Applying a Standard Labor Mediation Model to Gig 
Work

Many of the presumptions behind the success of mediation in cases be-
tween an employee and an employer are simply not present in the gig work-
er-platform relationship. Initially, there is a threshold legal question – as 
noted above – as to whether a gig worker is an independent contractor or 
an employee subject to national labor law. If this issue is in doubt, then 
it is difficult to know what legal rights vis-a-vis (and thus claims against) 
the platform a person has in the first place. As a result, the parties would 
have difficulty in agreeing on what topics could even be subject to me-
diation. This issue is mostly not present in traditional labor mediation: 
there may be a question of whether the employer is guilty of discrimina-
tion, but not whether or not the employer is subject to employment an-
ti-discrimination law. 

Even apart from this issue, there are other major distinctions between gig 
work and traditional employment that may detract from the effectiveness 
of mediation. One reason labor mediation works is that it is operating to 
preserve a long-term relationship between the parties. While the concept 
of life-time work has been eroding, in some sectors it still exists (such as 
public employment) and in any case employees and employers at least 
hope or expect that a work relationship will be for a longer term. Employ-
ers do not like high turn-over, and employees likewise prefer some stability 
to buy a house and otherwise plan their lives. In this environment, medi-
ation can help the parties look past one unfavorable episode, resolve their 
differences and keep the employment relationship intact for the future. 
Gig work, by its very nature, is premised upon a different concept. An Uber 
driver in theory can work as much or as little as they want; they are »their 
own bosses.« Indeed, gig workers may perform work for various platforms 
at the same time, in different proportions as they see fit. Gig work may be 
incidental to another job they hold, or another business they operate, as a 
means of earning some supplemental income. In sum, the gig itself is not 
something meant to be continuous or necessarily for the long term. If both 
the platform and the gig worker are only thinking short term, this removes 
some of the motivation to settle a dispute in mediation on the basis of pre-
serving a long-term relationship. 
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The emotional, »family-like« component of employment may also be 
absent between gig workers and platforms. A supervisor and employee 
spending years together in an office or other physical environment devel-
op a personal relationship with one another. The breakdown of this rela-
tionship can lead to employment law problems, but these underlying re-
lationship issues can often be solved by a skilled mediator. Such close per-
sonal relationships, however, may be absent in the sharing economy. Gig 
work is arranged electronically through the platform, and in-person con-
tact between gig workers and platform administrators may be limited. In-
deed, algorithms, rather than live managers, may make decisions to discon-
tinue an individual from the platform (after, for example, a certain num-
ber of negative reviews) (Cunningham-Parmeter, 2019). The fact that the 
gig workers has a more impersonal relationship with the platform may re-
duce the ability of a mediator to solve a dispute by focusing on (and diffus-
ing) emotionally charged interrelationship issues. 

International aspects of some types of gig work may also pose obstacles in 
transposing traditional labor mediation models to the sharing economy. In-
dividuals performing work for Amazon’s Mechanical Turk or for Task Rab-
bit may be located in different countries than that in which the platform 
is based. This creates a problem in determining what state’s law (and pos-
sibly labor law) applies, and, given the potential geographic distances in-
volved, could make any in-person labor mediation process impracticable. 

Finally, the risk management motivation for settling a case in gig worker 
mediation, while still present, is often reduced. In a traditional employ-
ment discrimination case, remedies ordered by a court may include rein-
statement, lost wages, compensatory damages and (in the U. S.) punitive 
damages, all of which the employer has an incentive to avert by reaching a 
settlement in mediation. Most of these remedies, on the other hand, would 
not even be available to an aggrieved gig worker if they were considered an 
independent contractor instead of an employee. To have access to such re-
lief, the gig worker would first have to go through the arduous process of 
proving he or she is an employee, and then further prove that he or she is 
entitled to damages under the applicable employment law. This two-step 
process makes it less likely that a platform would offer reasonable relief 
in a mediated settlement, since the gig worker’s odds of success would be 
commensurately weaker than in a standard labor law case. 
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4. The Need for a Different Approach: New Methods for Mediat-
ing Work Disputes in the Gig Economy

4.1.  Outlining a New Mediation Methodology for the Gig Economy

As noted above, traditional employment mediation is based on different 
assumptions than are present in the typical gig worker/platform dispute. 
Applying the standard labor mediation model to gig economy disputes in 
a one size fits all fashion will not necessarily produces similar successes. A 
new approach is needed that combines the best and most relevant aspects 
of employment mediation with different mediation strategies and meth-
ods more directly applicable to issues arising from gig work. 

This approach takes into account four key elements: determining the 
types of gig work disputes that would be most susceptible to mediation, 
what style or approach to mediation would work best in this context, the 
increased use of online mediation in these kinds of cases, and the form of 
mediation agreements between gig workers and platforms. 

4.2.  Types of Work Disputes Subject to Mediation

For gig workers claiming benefits derived from labor law, in most cases 
(where the legal question has not yet been conclusively decided) a thresh-
old issue is whether they are independent contractors or employees. Gig 
workers would only be eligible for employment law protections if they can 
prove that they are employees. This question is arguably an existential is-
sue for the platforms, as – according to them – they argue that they would 
not be profitable if forced to provide benefits and tax payments required 
by labor law (Lao, 201827; Kelly, 202028). In other words, the platforms con-
tend that they could no longer stay in business if they were forced to treat 
gig workers as employees rather than independent contractors. Given what 
is at stake for both sides, it is at first glance debatable whether mediation 
of this threshold dispute would be practical. That is, to the extent that the 
platform conceded one gig worker was an employee in a mediated settle-
ment, it suggests a concession on this issue for all gig workers. The platform 
is unlikely to treat some gig workers as contractors and others as employ-
ees where they are doing identical work; it would be impractical to do so 

27 »[F]itting gig economy work relationships into the employment classification 
could be an »existential threat« to online-intermediated work.« (Lao, 2018, p. 1581).
28 »Uber is facing an existential threat to its business model—California’s new-
ly enacted Assembly Bill 5 (AB5). Uber and other app-based technology compa-
nies that built their business models on the backs of independent contractors now 
need to quickly reinvent themselves.« (Kelly, 2020).
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from an administrative perspective and the potential legal precedent could 
be harmful29. Consequently, if it were impossible to concede  employee 
status in mediation, it would appear that there is no room for a mediated 
settlement and there is no point in mediating this issue in the first place. 

Analyzing this issue more closely, however, mediating a gig worker’s em-
ployee or independent contractor status would be beneficial. Certainly, 
there are many examples of cases (in labor law and other fields) that at 
first appear to be unresolvable but later are settled with the help of skilled 
mediator. Here, likewise, there are a range of options possible in media-
tion aside from one side winning or losing. 

An indication of what may be possible is provided by the initial settlement 
reached in the O’Connor v. Uber California class action case, which turned 
on precisely the issue of whether Uber drivers were independent contrac-
tors or employees (O’Connor v. Uber, 2016). In that case, the drivers were 
seeking tips purportedly unlawfully retained by Uber, on call payments 
for time spent waiting for rides, and compensation for mileage (reim-
bursement for employees who use their own vehicles for work), damages 
to which they would be entitled if they were determined to be employees 
of Uber. Under the terms of the settlement, the drivers received certain fi-
nancial compensation, and also non-economic relief. The non-economic 
terms included Uber agreeing to a support the formation of a driver’s as-
sociation that would help look after drivers’ interests, create a kind of pro-
gressive discipline system where drivers were given warnings in most cas-
es before they are deactivated from the platform, and provide drivers with 
additional information about how Uber’s star rating system for drivers is 
calculated. In reaching the settlement, Uber did not concede that the driv-
ers were employees (O’Connor v. Uber, 2016). Under the proposed deal, Uber 
therefore preserved its business model and the drivers received some al-
legedly lost compensation and, in some respect, a greater voice in import-
ant decisions made by Uber that impacted them (O’Connor v. Uber, 201630).

On the other hand, there may be situations where under governing labor 
law the test for determining employee status clearly weighs in favor of ei-
ther the gig worker or the platform. This may be often the case under the 
new California law which codifies a simplified »ABC« test which would re-
sult in most gig workers being classified as employees (California Assem-

29 Even if a settlement in mediation was confidential, the fact that the gig work-
er’s status changed to that of an employee at some point – as an administrative 
and tax matter – would not be secret. 
30 However, the settlement was ultimately rejected by the court as not providing 
enough relief to the drivers. (O’Connor v. Uber, 2016, p. *14–19). 
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bly Bill AB-5 of 2020; Dynamex v. Superior Court, 201831), or where the plat-
form really does function more like an employer rather than an interme-
diary computer application. In these situations, a settlement reached in 
mediation could result in the platform acknowledging that the gig work-
er is an employee, while compromising on the amount of damages in-
volved to limit its financial exposure. Alternatively, the applicable law and 
facts may be conclusively in favor of the platform not being an employer. 
In such cases, while the gig worker may not obtain relief on this main is-
sue, a mediator may assist the parties in crafting a negotiated settlement 
which gives the gig worker a greater voice or respect through non-econom-
ic terms, as in the proposed O’Connor settlement (O’Connor v Uber, 2016). 
Consequently, for all these reasons the key issue of employee or indepen-
dent contractor status in gig economy cases should be subject to media-
tion, rather than excluded.

Whether or not gig workers are employees, they do have certain indepen-
dent concerns connected to their use of the platform that directly affect 
their livelihood. Two major concerns involve their ratings on the app and 
(often relatedly) their deactivation from the platform. A gig worker with 
low customer ratings will at best have more and more difficulty in getting 
clients through the platform, and ultimately may lose access to the plat-
form. The gig worker may dispute a particular review or reviews or chal-
lenge the manner in which the review was calculated. A related issue may 
be the portability of customer ratings from one platform to another, if the 
gig worker changes or works through more than one platform (Holloway, 
201632). With respect to deactivation, due to performance problems, lack of 
availability or any or even no reason, the potential harm to the gig work-
er is obvious. This is especially the case where an individual actually relies 
on gig work as their primary source of income, which is more and more a 
reality. The vision of gig work as exclusively a means to earn extra money 
no longer always rings true. In the case of Instagram, for example, influenc-
ers – people with significant followers on the app who earn income from 
product placement or endorsements – have attempted to form a union in 
large part to challenge Instagram’s alleged pattern of arbitrarily removing 
them from the platform, with no right of appeal (Lorenz, 2019).  Other prac-
tices that may be disputed include the methods for distribution of work 
and the receipt of assignments. 

31 California Assembly Bill AB-5 codified the simplified test outlined by the Cali-
fornia Supreme Court in Dynamex v. Superior Court, (2018).
32 Noting the fairness of allowing a gig worker to take »their reputation with 
them.« (Holloway, 2016, p. 332). 
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That these issues are of concern to gig workers is unremarkable. A some-
what more challenging proposition is whether disputes over these is-
sues should be subject to mediation. If gig workers were employees, they 
would have a right to form a union and then address these matters directly 
through collective bargaining and ultimately resolve them in a labor con-
tract. In the European Union, deactivation concerns could be addressed 
through the protection against unjust dismissal under EU labor law and 
the law of each member state (European Charter of Fundamental Rights 
of the European Union, 2012). Moreover, as employees, such disputes may 
be eligible for mediation under applicable national labor law or the terms 
of a collective bargaining agreement. However, as independent contrac-
tors, these protections would be largely absent. When a gig worker sings up 
to provide a service on a particular platform, he or she agrees to the plat-
form’s terms of service. This normally provides for the platforms complete 
authority over determining issues such as deactivation, customer reviews 
and work distribution. Therefore, there is probably no right for an inde-
pendent contractor to legally challenge these questions. 

However, whether or not there is an absolute right to bring a cause of action 
is a different question than whether mediation of these kind of disputes 
is desirable. For a number of reasons, mediation of these issues would of-
fer many benefits to both sides. 

First, from the perspective of the platform, to the extent mistakes have 
been made in calculating star ratings or making a deactivation decision, 
an incentive does exist for them to be corrected in a mediation process. 
Ignoring a disgruntled gig worker could lead to him or her filing a lawsuit 
challenging their status as an independent contractor, so that they could 
be reclassified as an employee and join a union as another way to protect 
their interests. Such a course of action would certainly pose risks for the 
platform. Not least among these would be a precedent setting decision up-
ending their business model, simply because the platform did not correct 
a legitimate error regarding a review or deactivation. Second, taking a gig 
worker’s point of view, absorbing considerable legal costs to fight a classi-
fication decision in court, which itself may be an uphill struggle from a le-
gal perspective, in order to challenge a review or fight a deactivation, may 
not be a sound economic decision. If the problem could be resolved more 
informally and in a less expensive manner in mediation, this would also 
be to the advantage of the gig worker. Third, and finally, providing medi-
ation would give gig workers the sense of having a larger voice in how the 
platform operates and therefore instill a greater sense of loyalty and even 
lead to more productivity. In mediation, an agreement is not required 
and the platform is free to insist on its rights to weed out poor perform-
ers with low customer ratings. There is only an institutional cost of time 
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and a relatively minor amount of money in paying for the costs of medi-
ation in whole or in part. These costs are outweighed by giving gig work-
ers a means to be heard and have a chance of correcting actual errors. Le-
gions of disgruntled platform workers protesting may lead to corrective 
national or state legislation (see the example of California) and certain-
ly does nothing to help public perceptions and ultimately the price of the 
platform’s stock (Failinger, 201833).

4.3. Styles of Mediation Appropriate to Gig Worker Disputes

There are diverse viewpoints on what style of mediation should be used in 
disputes between gig workers and platforms. One commentator has sug-
gested evaluative mediation would be most fruitful in resolve these kinds 
of complex legal and factual disputes (Rubin, 2017). In evaluative media-
tion, the mediator gives an opinion on the parties’ chances of success on 
the underlying legal action (Van Arsdale, 2015).34 As noted earlier, the legal 
issue of whether a gig worker is an employee or not is a critical one, and ei-
ther opens or closes the door on what other rights to which he or she may 
be entitled under national law. A mediator having a capacity to evaluate 
the strength of the parties’ positions on this issue therefore seems reason-
able. At the same time, the legal issue of whether someone is an employ-
ee or independent contractor in the gig economy is often murky and grey, 
without a clear answer. Therefore, a facilitative approach may also be called 
for. Other scholars have generally suggested facilitative mediation for dis-
pute resolution systems in the sharing economy, although their focus was 
on smaller scale, community-oriented operations (Kulp & Kool, 2015). In fa-
cilitative mediation, the mediator acts to improve the communication be-
tween the parties to enable them to resolve the dispute themselves (Kulp 
& Kool, 2015). While there may be some limits on how far a facilitative ap-

33 Leaving the question of whether and how non-justiciable claims may be me-
diated exclusively to the platforms potentially creates the danger of a private me-
diation program that may be structurally unfair to the gig worker. Professor Ma-
rie A. Failinger, for example, argues that mediation of certain non-justiciable dis-
putes should be court-connected (and furthermore, mandatory). (Failinger, 2014). 
The potential check against such unfairness is that a completely biased program 
will ultimately not be used by gig workers, and may cause further mistrust among 
them. An utterly biased program would create a contrary result – unhappy, liti-
gious individuals – to the goals it was intended to achieve. 
34 Some commentators take the position that evaluative mediation is an oxymo-
ron and not mediation at all. Arguably, by making an evaluation on the merits of 
the case, the mediator loses her or his neutrality and becomes more akin to a de-
cision maker. Others contend that some form of evaluation is an appropriate and 
even important component of the mediation process. See, e. g., Lowry (2000), for a 
summary of the debate. 
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proach may go where the mediation is conducted online (as recommend-
ed below), it still should have a place in these types of disputes, where the 
answer to the threshold legal question is not so clear. 

Finally, where non-justiciable disputes are involved (i. e., when the gig work-
er lacks employee status and the applicable civil contract waives his or right 
to dispute any of the platforms work decisions), a transformative media-
tion approach may be warranted. In transformative mediation, the goal is 
to empower the parties, and allow them to recognize and trust each oth-
er. This, in turn, should help transform their relationship from conflict to 
one of cooperation and dialogue (Bush, 2001). Settlement may simply be 
a by-product of the transformation of their relationship. This style of me-
diation is used in the United States Postal Service’s REDRESS employment 
mediation with some success (Bingham, et al., 2010). Its use in non-justi-
ciable cases is logical, as an evaluative, legalistic approach would not lead 
anywhere – one side, the gig worker, would almost always come away with 
nothing (Failinger, 201435). Once again, as with the use of facilitative medi-
ation, transformative mediation does to a large extent rely on direct con-
tact and interaction between the parties, which may be diminished some-
what if the mediation is held exclusively online. But this potential disad-
vantage would does not override its benefits. 

4.4. A Special Emphasis on Online Dispute Resolution

Gig work has both similarities and differences with traditional labor, which 
makes it difficult to classify as a legal matter. However, certainly one spe-
cific characteristic is gig work’s dominant online component. Work is as-
signed, distributed, evaluated and paid for via a computer application. Giv-
en this reality, mediation of gig worker disputes should likewise be most-
ly handled online. This would be more convenient for both the gig work-
ers and the platform, as it is a medium both sides use and with which they 
are familiar (Albornoz & Martin, 201236).

The concept of Online Dispute Resolution (ODR) is not new and its princi-
ples and features can be adopted for use in gig work mediation. The Euro-
pean Union’s ODR Regulation (Regulation on online dispute resolution for 
consumer disputes of 2013) and Consumer ADR Directive (Directive on al-
ternative dispute resolution for consumer disputes of 2013) outline the ba-

35 Advocating for the use of transformative mediation when mediating non-justi-
ciable disputes. 
36 »ODR is perfectly suitable for online claims; the dispute is dealt with in the 
same environment where the relationship was formed.« (Albornoz & Martin, 2012, 
p. 45).
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sic characteristics that such a system should possess. The Consumer ADR 
Directive and the ODR Regulation were both the products of the  European 
Union’s ongoing efforts to promote the use of mediation among its mem-
ber states. While a previous directive generally dealt with mediation in civil 
and commercial matters (Directive on certain aspects of mediation in civ-
il and commercial matters of 2008) further legislation was necessary to 
address specific concerns raised by mediation (and other forms of ADR) 
in the consumer context. In particular, consumers were seen as being at a 
disadvantage vis-à-vis merchants in a typical ADR procedure. Merchants, 
because of their size and business sophistication, had institutional advan-
tages in selecting a more favorably disposed mediator (for example), and 
could benefit from the repeat player advantage (i. e., an ADR profession-
al has an incentive to act in a way that favors the merchant, who, with nu-
merous ADR cases (thus a »repeat player«), has a greater potential to offer 
him or her repeat business than a consumer). The Consumer ADR Directive 
addresses these issues by creating special rules for the selection and qual-
ification of ADR professionals and a system of transparency where con-
sumers can easily see a given mediator’s or arbitrator’s background and 
experience. A further issue addressed by both the Consumer ADR Direc-
tive and especially the ODR Regulation is the possibility that a consumer 
in one member state may be quite geographically distant from the mer-
chant from whom he or she purchased a product, which may be located in 
another member state 1000 or more kilometers away. This would make an 
in-person mediation process impracticable. In response, both the ODR Reg-
ulation created a uniform platform and basic rules for the use of ADR to 
resolve consumer-merchant disputes online. As outlined below, the Con-
sumer ADR Directive and the ODR Regulation provide a useful template 
for how gig worker mediations should be handled. 

A demand for mediation should be able to be filed online (Directive on al-
ternative dispute resolution for consumer disputes of 2013, Article 5(2)(a) & 
(c)). Similarly, any forms or documents that are necessary to conduct the 
mediation should either be accessible online or be easily capable of being 
uploaded (Directive on alternative dispute resolution for consumer dis-
putes of, Articles 8(a)37 & 9(1)(a)38). Mediator biographies, including specif-
ic work history and expertise, should be posted electronically (Directive on 
alternative dispute resolution for consumer disputes of 2013, Article 7(1) 39) 
and the mediator selection process should be capable of taking place online. 

37 ADR procedure must be available and accessible online.
38 ADR entity must allow parties access to documents and evidence.
39 Biographical data of ADR personnel must be posted on website.
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Moving beyond the procedures for organizing the mediation, in most cas-
es the mediation itself should also be held online. It can be done through 
an online video conferencing system (such as Skype) or even through chats 
(Ebner & Zeleznikow, 201540). Certainly, in a purely online system, the me-
diator would face some difficulties in ascertaining the parties’ emotions, 
which is more difficult to do on a computer screen (Cunha, 200841; Sela, 
201842). For similar reasons, from the parties’ perspective, there could be a 
lack of trust in a mediator who only appears in a video (Exon & Lee, 2019). 
There also may be concerns about confidentiality, which may lead either 
side to be less forthcoming with their needs, interests and especially weak-
nesses (Lipsky & Avgar, 200643). However, in many mundane, everyday 
cases – challenging a customer rating, for example – the online mediation 
model proposed here would simply be the most effective way to proceed; 
the benefits of ease of use, time and low cost would outweigh these disad-
vantages. In cases where more is at stake – a classification issue that may 
be precedent setting, or the deactivation of a longer-term gig worker who 
derives most of their income from their work on the platform – an option 
should exist to have the mediation conducted in person, where practica-
ble44. However, in cases involving transnational gig work, for example, it 
would simply not be cost effective to have the parties meet in person for 
mediation. 

The limited option for an in person mediation session is once again drawn 
from parallels to consumer mediation principles. Pursuant to the Con-
sumer ADR Directive, »the ADR procedure must be accessible online and 
offline to both parties, irrespective of where they are.« (Menini and Ram-

40 ODR can be conducted through text and video.
41 »One of the main criticisms of ODR is that the loss of face-to-face contact is ir-
replaceable and is a crucial aspect of effective mediation.« (Cuhna, 2008, p. 173–
174).
42 »In dispute resolution contexts, the absence of non-verbal cues can be particu-
larly detrimental because disputants’ antagonistic interpersonal and strategic ori-
entation often leads them to misconstrue communicative intentions and »fill in« 
information that worsens the dispute rather than promotes its resolution.«) (Sela, 
2018, p. 110). 
43 »[T]o some extent the characteristics of ODR complicate the task of providing 
fair procedures. For example, concerns regarding the confidentiality of the process 
are clearly amplified by the nature of the ODR process and the existence of a per-
petual ›paper trail.‹«. (Lipsky & Avgar, 2006, p. 52). 
44 Compare the ODR Regulation, Article 10(b), which states that ordinarily, the 
parties need not be physically present in an ODR procedure, unless they agree. 
(Regulation on online dispute resolution for consumer disputes of 2013, Article 
10(b)).
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panelli v. Banco Popolare, 201745) Moreover, mandatory mediation in the 
EU is prohibited where only an electronic version is provided (Menini and 
Rampanelli v. Banco Popolare, 2017). On the other hand, unlike consum-
ers, who may be unfamiliar and/or uncomfortable with online process-
es, and therefore may feel at a disadvantage, gig workers – whose work is 
handled and regulated through a computer application – presumably are 
more sophisticated online than the average consumer. Consequently, the 
gig worker would have to show special circumstances to the mediator (for 
example, as mentioned above, where the case is particularly important) to 
have a right to an in person mediation (Schmitz, 200846).

4.5. Other Aspects of the Form of the Mediation Agreement Between Gig 
Workers and Platforms

A mediation clause should be included in the terms and conditions of the 
initial agreement executed between the gig worker and the platform. Along 
with the online component, set forth above, the agreement should follow 
the minimum standards set forth in the EU’s Consumer ADR Directive. 
Gig workers – and employees, for that matter, to which gig workers have 
a close affinity – have many similarities to consumers in the field of ADR. 
Both groups are in a weaker position vis-a-vis the merchant or platform, 
in terms of resources and knowledge. This imbalance needs to be correct-
ed as much as possible in order to ensure the mediation process will ulti-
mately be fair and effective. 

Specifically, the process for selecting a mediator should be transparent and 
fair. Mediators should give full disclosure of their biography and work his-
tory and any possible conflicts of interests, so that the parties can make 
an informed choice in selecting the right mediator (Directive on alterna-
tive dispute resolution for consumer disputes of 2013, Article 7(1) 47). Me-
diation should be free or at a nominal cost for gig workers (Directive on 
alternative dispute resolution for consumer disputes of 2013, Article 8(c)). 
To the extent the platform wishes to pay the costs of mediation, including 
any fees charged by the mediator, this fact should be disclosed and addi-
tional efforts should be made to ensure mediator neutrality. This may in-
clude limiting the pool of eligible mediators to those selected by a com-
mittee comprised of equal numbers of representatives from the platforms 

45 Citing the Consumer ADR Directive, paragraph 8(a). (Menini and Rampanelli v. 
Banco Popolare, 2017, para. 60).
46 Arguing for the right for a consumer to have an in person arbitration hearing.
47 While this and the following articles only apply to consumer cases, it is argued 
here that the principles found therein should be exported to gig worker media-
tions. 
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and employee or labor rights organizations (Directive on alternative dis-
pute resolution for consumer disputes of, Article 6(3)). Finally, the media-
tion should be conducted in a fast and efficient manner, and be completed 
for example as for consumers no later than 90 days from the date  either 
party has requested mediation (Directive on alternative dispute resolution 
for consumer disputes of, Article 8(e)), unless the parties mutually agree 
for an extension of time. 

In the U. S., there is a generally a less restrictive approach to ADR between 
parties with different levels of sophistication and resources, such as ADR be-
tween companies and consumers and employees (Drahozal & Friel, 200248). 
While courts require a basic level of fairness, especially in the arbitrator 
or mediator selection process, the weaker side may be required to pay for 
part of the costs of ADR even beyond a nominal amount. Moreover, arbi-
tration is the preferred form of ADR in American workplaces and for gig 
workers in particular (Garden, 2017). In employment cases, workers may 
be required to agree to arbitration (which produces a final, binding deci-
sion) rather than mediation as a condition of employment. Perhaps this is 
because U. S. employers have some institutional advantages in arbitration, 
ranging from a better knowledge of and relationship with available arbi-
trators, more reliable access to a lawyer in the ultimate arbitration case, 
and a capacity to absorb the expenses associated with arbitration (where-
as an employee may simply give up their claim because it is too costly to 
pursue). For both employment and gig work cases, another important ad-
vantage for the employer and/or platform is a further provision in the ar-
bitration agreement where the employee or gig worker agrees to waive the 
right to file or participate in a class action case, and instead must pursue 
the arbitration claim on an individual basis. This prevents the classifica-
tion issue, for example, being conclusively resolved among all gig workers 
used by the platform, but instead decided on a case by case basis (Garden, 
2017). Apart from the class action waiver, these advantages to the platform 
would also be present in a mediation case, albeit to a lesser degree since 
an agreement is not required and no decision is made by the mediator. 

With respect to gig workers, however, a better approach that could be uni-
versally applied in the U. S. and the EU would be to focus on mediation 
rather than arbitration (Rubin, 201749), with the procedural protections 
outlined in the EU Consumer ADR Directive. Having a fair mediation pro-
cess, as opposed to an arbitration process weighted in favor of the plat-
forms, ultimately will produce better results for both the platforms and 

48 Pointing out the very different legal regimes. 
49 Also arguing that mediation is preferable to arbitration in resolving Uber driv-
er classification disputes.
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the gig workers. Some large multinationals outside the gig economy, such 
as Shell Oil, have demonstrated this through their own internal employ-
ment ADR procedures. In Shell Oil’s RESOLVE employment ADR program, 
employees receive free or reduced cost outside legal counsel in the medi-
ation and arbitration process; the entire ADR process itself is without cost 
to the employee; and there is no binding decision unless the parties agree 
(Slaikeu & Hasson, 2012). The idea behind this generosity is that it is better 
and more effective for the long term to have a fair ADR process in which 
both sides have trust. This leads to more settlements, a happier work force 
and in the end, less litigation (Slaikeu & Hasson, 201250; Green, 201751). An 
aggressive approach, whereby the platforms sought to obtain leverage or 
other advantages in mediation to eliminate potential claims by gig work-
ers is not a long-term solution. As demonstrated in California, where plat-
forms such as Uber did rely on arbitration agreements, the ultimate back-
lash resulted in new legislation which put the platform in a much weaker 
position on the issue of gig worker classification. 

5. Conclusions

It is difficult to say whether the gig or sharing economy will totally trans-
form future work relationships. It is clear, however, that it has already 
changed the manner of work for a significant portion of people, especial-
ly in highly developed economies. These gig workers need a somewhat dif-
ferent model of mediation than that typically used by employers and em-
ployees. Gig workers may or may not be employees under national labor 
law standards, which creates another layer of issues to navigate in deter-
mining what, if any, work related issues they could dispute. Irrespective of 
their formal employment status, the nature and form of their work often 
differs from that of traditional employees: it is organized through a com-
puter platform, often through an algorithm rather than a personal super-
visor, and often is of a variable (and sometimes, but not always) a short du-
ration (a »gig«). Most if not all interaction between the gig worker and the 
platform occur online, rather than in person. The new mediation model 
proposed addresses these distinctions. 

The model proposed would include mediating the threshold issue of wheth-
er gig workers are employees or independent contractors, as well as other 
issues specific to gig work, such as star ratings and deactivation from the 
platform. In most cases, mediation could take place online, and the basic 

50 Providing a general overview.
51 Praising the fairness and effectiveness of the RESOLVE program.
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terms of the mediation agreement would include as a proposed model the 
minimum standards outlined in the EU Consumer ADR Directive, ensuring 
both fairness and effectiveness. By using this model, gig workers and plat-
forms would be able to solve what often appear to be intractable problems, 
and move forward in establishing a better working relationship. 
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The Ecology of Mediation

Katarzyna Schubert-Panecka

1. The Ecology of Mediation

Mediation can be understood in many different ways and a variety of 
ideas about mediation exist as the field has developed and continues to 
unfold over time and across the globe (cf. Alexander, 2008; Bush &  Folger, 
2005; Bröckling, 2017; Duss-Von Werdt, 2015; Moore 2003; Trenczek et al., 
2017). Practitioners, researchers, educators, and legislators continuously 
attempt to clarify its definition and what mediation should accomplish 
(Tröndle, 2018). Nevertheless, the current variety of the historically justi-
fied approaches will continue. We can benefit from this variety as far as 
the terminology can be adapted to the respective field of application and 
to the disciplinary provenance of the mediator. The risk of arbitrariness 
remains and is limited by, among other things, various legislations which 
require clarification.

One such effort is the Directive 2008/52/EC of the European Parliament and 
of the Council of 21st May 2008, on certain aspects of mediation in civil and 
commercial matters. The content of this directive has been incorporated 
into the national legislation of the EU member states. Article 3 defines me-
diation as a »structured process, however named or referred to, whereby two 
or more parties to a dispute attempt by themselves, on a voluntary basis, to 
reach an agreement on the settlement of their dispute with the assistance 
of a mediator. (A) mediator means any third person who is asked to conduct 
a mediation in an effective, impartial and competent way, regardless of the 
denomination or profession of that third person in the (EU) Member State 
concerned and of the way in which the third person has been appointed or 
requested to conduct the mediation.« Then mediation can be understood 
as a normative ideal, as a »political technology of depoliticisation« (Bröck-
ling, 2017, pp. 142 et seq.) or more appropriate for practitioners – as a mod-
el of a confidential and structured process, which should primarily serve 
the understanding of and between the mediants. In this process mediants 
»should be perceived as a person(s), and if possible all their conflict-moti-
vating interests should be taken seriously and understood in the respective 
context of life« (Berger, 2020, p. 25). Here mediants are supported by a ver-
satile partisan third party (without substantive decision-making power), 
who helps the mediants to develop a viable solution that is acceptable for 
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them and based on their own responsibility (cf. Schubert-Panecka, 2018b, 
p. 9). Ideally, the solution may allow the integration of the needs, interests, 
or beliefs of the mediants that appear in a conflict (cf. Follett in Bröckling, 
2017, p. 146) and touch areas that are existential or at least unfold existen-
tial meaning (Berger 2020, p. 25). In many countries, such a solution results 
in an agreement which becomes legally binding. 

Depending on the understanding of mediation, it will affect the mediative 
attitude and the idea of what can (or cannot) happen in mediation, how 
the mediants are to be accompanied, empowered or still managed, as well 
as what knowledge and competences mediators should have to mediate in 
a qualitative way. As people are known to prefer the constructions of real-
ity, content and competences that are most familiar to them, it is under-
standable that lawyers are more likely to insist on the need for legal anchor-
ing of such knowledge and understanding of mediation, while linguists 
tend to pay attention to the importance of language. Psychologists prior-
itise the basics of psychology for their success, and sociologists underline 
the behaviour of human beings in groups and vice versa, their repercus-
sions on the individual, respecting also the influence of the environment 
on interpersonal interactions. When placed in the context of the »VUCA 
world« mediation will be at least affirmed in its complexity and ambigu-
ity. This is even more the case because the modern networked society fa-
cilitates a dialogue between representatives of different provenances and 
interdisciplinary research on mediation. The handling of the potentiated 
complexity and ambiguity needs to be learned as well as the volatility and 
uncertainty in their new dimensions. Even when it comes to offering the 
mediants a qualitative and fair service that pretends to be more sustain-
able and in many ways better than the judicial procedures that have been 
established for many centuries, it is also essential to take a closer look at 
the world and our relationships to it and to critically consider what medi-
ation promises to whom and what does and doesn’t work. Consequently 
and as the demand for mediation is increasing, before mediation and me-
diators are able to move something, maybe we should take a break and 
rethink and trace what the inner place or the starting point of our feel-
ings, thinking and acting is?

The aim of this article is explicitly not to question the meaning or even the 
need for mediation. It is rather its promise, which is to be critically reflect-
ed in the VUCA context. This is already happening in the scientific study 
of mediation, enhanced in the German-speaking world since 2010 by the 
Research Group on Mediation (https://forschungsgruppe-mediation.wee-
bly.com/), in the Scandinavian region by Nordic Mediation Research or by 
the ADR Study Space in Poland. These are all efforts committed to exam-
ining and validating the description and effectiveness of mediation in an 

https://forschungsgruppe-mediation.weebly.com/
https://forschungsgruppe-mediation.weebly.com/
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interdisciplinary way. This was also done by the participants of the con-
ference mediation moves in 2018. More than 20 people immersed in the 
topic »The Ecology of Human Beings in Business« at my workshop with the 
same name. A trace of the impact of geopolitical and economic changes on 
our mediative attitude and work made it possible to reflect the social and 
individual status quo. In an analogous manner, it is outlined here in the 
world in which we live and work today, which influences and megatrends 
affect this life, and how these can be taken up in the context of mediation. 
In this sense, this article is also an invitation for you as a reader to check 
where you stand, how you see mediation and its effectiveness, what is 
valued, overestimated, and therefore could be conceived differently. Fur-
thermore, you will learn of the idea of »The Ecology of (Human Beings in) 
Mediation« as one possible answer to the challenges of today’s times. This 
and (also your) other answers are needed, if mediators are to effectively 
support their clients in the context of their individual and collective needs 
and positions. To start this kind of learning and reflection you may want 
to consider the following questions before continuing reading this article:

 – What is it like for you to be a mediator in these times? 

 – What do you most like about your life? 

 – What do you identify the most strongly with as a mediator?

 – What factors are mostly influencing your and your community life? 

2. The »Map of Influences« and the »VUCA-World«

We invent and construct our reality, primarily on the basis of our 
 socialisation. 

The image we take of another person or of mediation depends on our atten-
tion focus and previous experience with certain people and their groups, 
and of what self-efficacy expectations we have of ourselves and what con-
stitution we are in. All these factors shape the image that we consistently 
make of ourselves, of our fellow human beings, of the mediants and their 
situation, and then how we deal with ourselves or with them. The atelier 
in which we learn to focus our perception and shape this, can be outlined 
with the so-called Map of Influences and supplemented with ideas of late 
modernism and the VUCA world. VUCA is an acronym that dates to the US 
Army War College in the 1990s and stands for a volatile, uncertain, com-
plex and ambiguous world (Schröder, 2019). In this world, people and or-
ganisations are challenged to reorient themselves over and over again, to 
develop throughout their lives, to adapt their goals and to make continual 
decisions. Humankind should learn to deal with a certain dose of volatility, 
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uncertainty, complexity and ambiguity, almost accepting it and following 
the promise that s/he will be able to draw from it abundantly if s/he brings 
enough discipline to the process. S/he or someone else, as one of the news 
reports accurately puts it: »The greater the well-being of the employees, the 
more successful the company is.« In the context of business, among other 
things, the concept of VUCA aims to heighten the sense of »competitive-
ness in highly volatile markets threatened by collapsed crises« rather than, 
for example, learning to resist them, as Bröckling for example, states »to 
defend himself against what he has learned to endure, to override what he 
so confidently manages« (Bröckling, 2017, pp. 133 & 136). 

But let us pivot the perspective of the four properties of VUCA and exam-
ine what further influences affect each individual as well as groups and en-
tire societies on a meta-level.
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Figure 1: The Map of Influences (Schubert-Panecka, 2018a, p. 5)

The Map of Influences illustrated above only sketchily exemplifies what ex-
ternal and internal forces are acting on people; how structural, cultural, in-
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stitutional and conceptual influences can shape us.1 You may have men-
tioned some of these factors while answering the questions set out earli-
er in this article. Depending on the timing, on the continent, the state and 
the regional origin, urban or rural descent, the mono- or multilingual lin-
guistic stamp, the biological sex or the social gender, the socio-economic 
conditions we are born into, each individual or grouping internalises dif-
ferent aspects of life. We are constructed or manipulated as »other« sub-
jects and must also make ourselves such (to move away from the idea of a 
sovereign and autonomous subject.2

»We live in a reality of polyphonic first-person narratives, and we are met 
from all sides with polyphonic noise« (Tokarczuk, 2019, p. 3).

Influences on the individual also include trends as processes of societal 
change, and megatrends as slow and long-term fundamental structural 
changes in organisational systems that are appearing globally in all sec-
tors of society and the economy (Horx, 2011, pp. 58 ff.).3 For mediative con-
texts it is important to name technologisation, projectification, flexibilisa-
tion and plasticisation flanking the transformations we are going through. 
These have an impact on the conflict dynamics (especially when it comes 
to identity oriented conflicts) (Redlich, 2019, pp. 37 ff.) and should be con-
sidered against the background of the twelve notable megatrends 2020: 

Connectivity Culture of Knowledge 

Healthy Gender Shift 

Globalisation Individualisation 

Mobility New Ecology

New Work Security (Securitisation) 

Silver Society Urbanisation 
 

Figure 2: Twelve notable megatrends 2020 (Zukunftsinstitut, 2020).

1 See also Rosa, 2019, p. 26.
2 See also Alkenmeyer et al. (2018), where Alkenmeyer, Bröckling & Peter exam-
ine in detail the question »in which the relationship of the individual to himself is 
formed and formed in detail, which is often conditional, socially contextualised and 
broken in itself«, ibid. 
3 Further information, such as discussions on these megatrends and their inter-
action with the »VUCA world«, can be found in the work of Zukunftsinstitut (zu-
kunftsinstitut.de). 

http://zukunftsinstitut.de
http://zukunftsinstitut.de
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All these trends – whether considered as developments or regressions – 
contribute to a description of late modernity which Bauman (2000) has 
described as »liquid modernity«, in which Beck (1986) has seen the »risk 
society« and Rosa (2019) observes the »continuing acceleration« of social 
change and the pace of life. What these descriptions have in common is 
the effort to sociologically explain the world today as well as interperson-
al interactions, and to point out the dangers that people produce and with 
which they must learn to deal. These dangers can be seen in the progres-
sive alienation (Han, 2016), in the fixation to exhaustion of one’s own and 
earthly resources, in the exhaustion of the »I« (Ehrenberg, 2015). Accord-
ing to the circumstances in which individuals or organisations ask for the 
some mediative support it very recommended to deepen our knowledge 
about the bigger picture of our society. In particular, if the relationship to 
space and to time, to people (including ourselves) or to things are taken 
into consideration, one is terrified by the effects of the »aimless and com-
pulsion to increase« in the ecological, democratic and mental crisis at many 
places around the world. It is precisely these phenomena and effects that 
are often the trigger of conflicts, in which the search for orientation, iden-
tity and belonging ends. 

»The first crisis signals a disturbance in the relationship between human 
and non-human »environment« or nature, the second a disturbance in the 
relationship to the social world and the third a pathology in subjective self- 
relationship.« (Rosa, 2019, p. 14).

In the process we are becoming increasingly aware of the traces of tech-
nologicalisation leading in addition to the – quite advantageous – digital-
isation, to a fusion of private and working hours, which has already been 
made more flexible and projected in a number of industries. The enter-
taining (virtual) teams – conveying at first enough charm and variety – tire 
and deplete over time, crowd the dense map, and contribute to the gener-
ation ›Maybe‹. Mixed with the mentioned megatrends and the character-
istics of the VUCA world, this description means for many of us a life full 
of »relentless uncertainty« affecting equally the individual experience, the 
global and the glocal society (Thorpe et al., 2016, pp. 138 ff.) and contrib-
utes to the narrative of overburdening, and, paradoxically also to the nar-
rative of self-determination, which is so important in the mediative con-
text. According to this, all possibilities in the world would be available to 
everyone. Everybody could also overcome the limitations of, for example, 
health, gender or religious nature by strong will. If anyone fails to take ad-
vantage of these possibilities, this person is solely responsible for it, be-
cause »any chance not taken here and now is a chance missed; not taking 
it is thus unforgivable and cannot be easily excused, let alone vindicated.« 
(Bauman, 2000, p. 163).
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The picture is similar for the social fabric remaining, with increasingly few 
spaces for dialogue and connection, where the structures are fleeting. Free-
dom at will deprives the people who live in it of their roots and frames of 
reference and causes them to »look for groups to which they can belong, 
certainly and forever, in a world in which all else is moving and shifting, in 
which nothing else is certain« (Bauman, 2000, p. 172). There is hardly any 
space here to spark this uncertainty up to the »ubiquitous feeling of (and 
the need for) security« (also known as securitisation) (Bröckling, 2017, pp. 74 
& 80). Rather, the brief (non-exhaustive) summary list of the (mega) trends 
below may give a first impression of their effects in human relationships 
and their conflicts, which will be linked to mediation later on (see also 
Wendt, 2017, pp. 20 ff.; cf. Schubert-Panecka et al., 2019, pp. 7 ff.):

 – Globalisation

 – De-standardised life scripts 

 – Supportive social milieus

 – Pluralisation of society and the way of life

 – Individualisation

 – Social relationships in the form of a market

 – Economic inequality

 – Social exclusion

 – Social polarisation 

(see Appendix A for detailed descriptions of these trends). 

These descriptors of current mega trends highlight the challenge for hu-
man beings in the VUCA world. Born into this world, s/he quickly learns 
which behaviours contribute to his/her survival, the experience of securi-
ty and care. These days – in many parts of the world – equipped with tech-
nology and media from early childhood, breathing almost, online, s/he 
consequently juggles several balls 24/7 in his/her hands and tries to get 
the best out of the flexible, fast and flowing era. Various consumer goods 
are accessible primarily to so-called tourists (also known as winners), who 
mainly live in the northern hemisphere and benefit from the liquid mo-
dernity enabling them to travel around the world and increase their pros-
perity. Bauman set them in contrast to the vagabonds (also known as los-
ers), who tend to suffer from this epochal time and feel the inequitable dis-
tribution of effects most (Thorpe et al., 2016, p. 142). Therefore, the extra-
territorial and mobile power structures of this epoch give the tourist the 
fleeting impression of lingering on a successful, clean and healthy planet 
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of opportunities. The vagabond is more familiar with the taste of the dark 
and the insecure, for whom many freedoms only appear to be condition-
ally accessible (just think about the access to health care, to legal protec-
tion or gender-specific equality worldwide). After all and without certain-
ty regarding the place of work, environmental or climatic influences, both 
groups tend to escape into their private four walls and reduce the variety 
of colours on our palette of perceptions to the two most well-known. The 
consequences of the fact, that we almost continuously absorb more or less 
true amounts of information that correspond to the »either or« thinking, 
and cement the already given polarisation, can be observed symptomati-
cally in some conflict dynamics on the micro, meso and macro level.

»People strive to be successful in managing and coping with the difficulties 
of everyday life and to prove themselves to be masters in coping with life. 
Those who are incapable of doing so, who are unable to assert themselves, 
and who experience that, measured against the demands of society, can no 
longer compete, they are offended and embarrassed.« (Wendt, 2017, p. 25). 

3. Challenges of the VUCA World in a Mediative Context

The influencing factors mentioned here affect us both as a private person 
and in our profession (as well as the mediants). Many parties experience 
uncertainty, high stress in everyday life and structural bottlenecks, at work 
and/or privately. The precarious employment relationships of the medi-
ants, in which one gets the impression that even with the greatest commit-
ment of everyone involved, one can only minimise the damage, are not un-
common. Moreover, there are organisations in which necessary structural 
changes are out of question, or in which mediation is only offered as a sign 
of willingness to cooperate, or mediation is conducted after a decision that 
has already been made (Bröckling, 2017, p. 171; Schreiber, 2019). Of course, 
there are numerous cases that fulfill the (understanding) idea of mediation 
such as this that can be sustainably fulfilled. There are also many organisa-
tions and people engaged in the reorganisation of the workplace trying to 
transform it via Sociocracy and other methods in the so-called New Work 
(Bergmann, n. d.). The illustrated changes in the society, the dismantling 
of hierarchies, process-oriented structures and transformation itself, lead 
inevitably to more conflicts and significantly increase the need for media-
tion as well as for mediative skills in people like leaders or Scrum masters 
for instance (cf. http://agilemanifesto.org). Nevertheless, it makes sense to 
reflect on mediation individually and collectively, at the same time as con-
sidering the financial position of many independent mediators.

http://agilemanifesto.org
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Two examples to exemplify how these detailed complexities manifest for 
mediation: 

1. In an international company with headquarters in Germany and sever-
al branches worldwide, there is a conflict in the management team of 
one branch. Mediation is scheduled. During the order clarification and 
the meetings with the mediants, it becomes clear that the conflict be-
tween the individual team members not only has psychological, social 
and organisational dynamics, but is also strongly dependent on exter-
nal influences. The VUCA-like components, such as volatility of the mar-
ket, the uncertainty of the future of the company and the complexity 
of the processes discomfort the management team. The internation-
al competition culminates in the individual calculation and faith for 
its own existence. The intensive working hours and financial and time 
pressures that exert some strain on the managers (both in their pro-
fessional and private roles), the historical experiences of the involved 
countries and their political situation, right up to the health problems 
of the managers, fill the conflict area with diverse expectations and dy-
namics. Against this background, the question arises whether the me-
diator’s job is to identify and work out these influences with the actors/
actresses, what can be changed by them, what can be changed at a high-
er level and where they have no influence. In the list of these circum-
stances the question arises whether discussions must also be held with 
the company management ideally allowing for identification of the ac-
tors’ (in) ability during the order clarification. For the mediation edu-
cators, this suggests a recommendation to design appropriate learning 
processes and curricula.

2. In another case, parents are accompanied mediatively because one par-
ent has abducted a child across borders. This mediation takes place un-
der the regulation of the Hague Convention on the Civil Aspects of In-
ternational Child Abduction of October 25, 1980 and aims to find an am-
icable solution for the return of the child. If an agreement is reached, 
the judge will take it into consideration in the subsequent proceedings 
and the family has a good chance of getting their agreement legally con-
firmed. This regulation is a successful synthesis of the legal framework 
on part of the state (including its judgment and its international effec-
tiveness among the states that have ratified the aforementioned con-
vention) and the effective participation of parents in dispute resolution 
with the support of mediators. The team consists of two representatives 
of psychological and legal provenance, ideally female and male and hav-
ing a good command of the native languages of the mediants. This ex-
ample also illustrates the consequences of all the influences outlined 
above: Each parent lives in a different country hundreds of kilometers 
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from each other. Like their parents, the children are multilingual and, 
because of trips to their respective grandparents, they are very famil-
iar with the other language areas and cultures. These journeys are part 
of their everyday life as well as the everyday life of many of their col-
leagues from school or kindergarten. However, one of the trips turned 
out to be almost final. The children are brought into the home coun-
try of their mother without the father’s consent. There had been a vio-
lent argument between the parents previously, in which all the frustra-
tions that had arisen over years demanding laborious integration and 
living in a foreign country seemed to be expressed. Now all contact had 
been lost until the police and judiciary are involved and with the help 
of MiKK (https://www.mikk-ev.de/en/), mediation can proceed. During 
this mediation, the misunderstandings and injuries that have arisen 
over the years become visible, which – in addition to the »usual couple 
issues« – are also interwoven with the cultural backgrounds of parents 
and the global influences on their lives. The pressure to fail immediately 
attributed to individual fault, the psychological instability of both par-
ents, the desire for (one’s own) integrity and that of the children, the al-
legations of drug and alcohol addiction, violence and manipulation of 
the children dominate the room. The mediators have 10 hours to con-
tribute to an understanding between parents. The mediation appoint-
ments are often made up at short notice and can use a good portion of 
the intercultural skills of the mediators, in addition to their linguistic, 
psychological and legal knowledge.

Nowadays, if you want to act effectively, responsibly and sustainably as 
a mediator, it makes sense to be able to identify and include the respec-
tive environment and the interactions between our perception and world 
relationship as well as the dynamics between the mediants and media-
tors. In addition to the desire for effectiveness and sustainability, the im-
portance of the accepting and appreciative presence while settling the con-
flict (as the third party, the almost »uninvolved involved«) who is already 
influencing the dyad without any action (Heck, 2019, pp. 11 ff.) could prompt 
us to adequately meet the responsibility of the respective roles. Such re-
sponsibility can be answered in various ways and depends on the media-
tive context, one’s own understanding of mediation and various influences 
on the mediants. We have determined which influences affect the individ-
ual and its relationships with other people, in a private, professional and 
social context. This also indicates that these influences pose not inconsid-
erable challenges and difficulties, which are structurally related conflicts 
that mediators must be aware of. For socially disadvantaged people living 
in material, social and cultural poverty, this exacerbation means more and 
more that their way of life becomes an enormous effort and their existence 

https://www.mikk-ev.de/en/
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is endangered. The following circumstances, for example, can be discussed 
when dealing with conflicts:

 – health deficiencies and risk situations

 – access to drugs and various eating disorders, gambling addiction

 – excessive upbringing, physical or mental neglect up to child abuse and 
(psychological and physical) domestic violence (Wendt, 2017, p. 23).

This is not to say that difficulties only affect the group mentioned. Even the 
mentioned tourists are not spared from health complaints or outbreaks of 
violence and are increasingly concerned about their future.

»Precarious economic and social conditions train men and women (…) to per-
ceive the world as a container full of disposable objects, objects for one-off use, 
the whole world – including other human beings.« (Bauman, 2000, p. 162). 

The question to be asked is how and where can a healthy lifestyle be cul-
tivated, constituting a good start point for mediators to perform effec-
tive and sustainable work.

In these precarious times with unstable political systems, volatile financial 
markets, scarcity of resources, ecological changes or even pandemics on the 
one hand and international job competition, rapid market movements and 
increasing absenteeism of employees on the other hand putting more and 
more strain on everyone, it is important to pay special attention to one’s 
own and the secular balance of power (Schubert-Panecka, 2018a, pp. 12 ff.). 
Since the beginning of the new millennium, incapacity to work and early 
retirement have increased massively as a result of mental illnesses. Even if 
the causes are controversial, the multicausality and many other influenc-
es have to be taken into account, the high number of these illnesses and 
suicides makes it clear that the liquid modernity has consequences that we 
have to learn to deal with first (cf. Schubert, 2016, pp. 240 ff.).

4. The Ecology of (Human Being in) Mediation

One possibility for meeting these requirements is seen in the regular crit-
ical examination of the world, you live in and (co)create; another is the so-
called Ecology of Human Being. Ecology is understood here as a scientific 
sub-discipline of biology exploring the relationships of living beings with 
each other and with their inanimate environment or as a careful attitude 
and acting with environmental resources (https://nachhaltigkeit.info). In 
terms of humankind, it is primarily a question of whether and how it deals 

https://nachhaltigkeit.info
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with him/herself and its environment in a balanced and healthy way.4 This 
includes strengths and inadequacies, roots, the structural and social op-
portunities and bottlenecks surrounding the individual. Secondarily, it is 
about the social responsibility of every individual (and collective subjects) 
about dealing with worldly resources and our own footprint on earth (e. g. 
https://www.footprintcalculator.org). Their reflection, the inclusion or at 
least understanding of the interdisciplinary knowledge, the various influ-
ences such as the socio-political environment of the mediants could be 
used by mediators as well as their educators, the legislators in matters of 
mediation and the mediants themselves by avoiding wrong decisions and 
building the available forces for the benefit of all actors. The Ecology of Me-
diation means in consequence that mediators are able to identify at least 
most of the described influences and to assess what can and what cannot 
be responded to in the mediative way. Furthermore, ecological thinking and 
acting mediators take responsibility for their constructive attitude and the 
third space, they create before, during and after the mediation procedure. 
It also means that they respect the complexity of the given (mediants and 
their own) reality and do not promise, what they cannot deliver. This kind 
of humble and reflexive attitude lets them understand better, how far the 
seeking for identity and belonging can lead to conflicts in the VUCA world 
and this can be translated to the mediants in the very beginning of the co-
operation. In addition to reflection, time and space are needed to feel your-
self and to be(come) able to contribute to a sustainable approach both in-
side and outside, both in your private and in your professional life for in-
stance as a mediator. In order to gain some distance from yourself and to be 
able to return to the lethological attitude, opening us to look at ourselves 
as well as at the mediants.5 Tokarczuk recommends »tenderness« as an idea 
that could also be about receiving and accompanying the mediants (2019), 
an idea that leads us to offer confidence and the healing effects of the con-
versation. A further description of such ideas, methods and concepts can 
be found in Schubert-Panecka (2018b). It is important to note here that in 
addition to the ecological way of dealing with oneself, with the close and 
extended environment, the self-reflection, the lethological attitude, an em-
phatic cooperation also matters a lot. All this can be supported also by me-
diators (for instance with mindfulness and Mindsight (which is described 
below), helping in turn to resonate with others, including the mediants. 

4 See also Guattari, 1989. 
5 Lethology is understood as the teaching of state of not knowing, in which one’s 
own knowledge is parked away and there is a complete focus on the other person 
(Radatz, 2010, p. 30). 

https://www.footprintcalculator.org
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»We live in association with others, observe them, are stimulated by them, 
swing with them and, last but not least, participate in the world through 
them.« (Breithaupt, 2017, p. 11)

Such a connection, resonating and influencing also takes place in a medi-
tative context. Depending on how acceptably and truly openly we realise 
our expectations and become aware of the effectiveness of any expecta-
tions and narratives vis-à-vis the mediants, it can contribute to an encoun-
ter or a mis-encounter (Begegnung – Vergegnung, s. I – Thou as a relation-
ship that stresses the mutual, holistic existence of two beings) (Buber, 1999). 

Assuming that mediators are responsible for ensuring communication, 
creating dialogue and connection, and designing the process so that peo-
ple can access the preparedness to cooperate and other resources they 
need to deal with the conflict sustainably, to support the understand-
ing between the conflicting parties, mediators usually acquire so-called 
dialogical skills and other techniques including methods from the field 
of psychology and communication. Dialogue is understood here as a fun-
damental principle of the world order, helping people to build deep inter-
personal relationships through language, creating meanings and values, 
that in turn take the needs and experiences of all those involved into con-
sideration. In this sense, a dialogue takes place both interpersonally and 
intrapersonally. Its success – both internally and externally – contributes 
to understanding and can be supported by the fact that we:

 – open up and make our experience truly transparent,

 – listen to ourselves and other people attentively, emphatically to gen-
eratively,6

 – behave honestly in the dialogical space instead of using internalised 
patterns or personal visions of the world or the future (inner flexibility),

 – speak from the heart, always remaining radically respectful.

5. Meditation and Mindsight

To create a secure third space and to persevere in a lethological attitude it 
is presupposed that the mediator knows him/herself and his/her triggers 
very well, and is able to regulate them in a constructive way.

6  Generative listening (called also presencing) »represents a state of the social 
field in which the circle of attention widens and a new reality enters the horizon and 
comes into being« (Scharmer & Kaeufer, 2013, p. 20). 
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The means by which we conduct self-dialogue has an impact in a meditative 
context and can be utilized by mediators to increase their ability to create 
this space, and trust. Meditation or mindfulness according to Kabat-Zinn 
(2016) uses this dialogue in an observer position (as mediators know well) 
in favour of stress reduction. In this form of meditation, people practice 
to identify, hear and understand living, inward, less visible parts of them-
selves. By (re)focusing their attention again and again, people cultivate the 
slowing down of the perception processes, can realise their judgments or bi-
ases and distance themselves from what they have experienced. Over time 
they develop new behavioural patterns that make them maintenance-free 
in stressful situations and still present and able to act (Kabat-Zinn, 2016). 
The importance of this quality in mediation seems to be self-explanato-
ry, if we only memorise the affect of emotions in a conflict situation and 
the functionality of reciprocal dyadic mirroring (Bauer, 2016). Mindsight 
is one another helpful approach and represents a special kind of focused 
attention as a practiced look at the inner world of our mind (Siegel, 2010). 
Mindsight is part of our human capacity to perceive the mind of the self 
and others, a powerful lens through which we can understand our inner 
lives with more clarity, integrate the brain, and enhance our relationships 
with others. It is focused attention that allows us to see the internal work-
ings of our own minds and a skill that can change our mind. One of the pos-
sibilities to grow as a person – through the integration of our feelings and 
memories – is to widen what Siegel (2010) calls a »window of tolerance« and 
as he promises: »When that window is widened, we can maintain equilibri-
um in the face of stresses that would once have thrown us off kilter. (…) our 
windows of tolerance determine how comfortable we feel with specific mem-
ories, issues, emotions, and bodily sensation« (p. 137). Within this window 
we tend to remain receptive and able to respond to the needs and wishes 
of the mediants, while outside of it we tend to react. In addition to that we 
learn a lot about ourselves, can increase our empathy and can improve the 
quality of our relationships as »(t)he resonance circuitry not only allows us 
to ›feel felt‹ and to connect with one another, but is also a help to regulate 
our internal state« (Siegel, 2010, p. 138). Furthermore it helps us »name and 
tame« the emotions we are experiencing rather than being overwhelmed 
by them. Mediants‘ emotions around the conflict affect not only them, but 
also the mediator. Knowing how to establish the distance (and the begin-
ner mind) again could enable us to direct attention toward those aspects 
of self-performance and situation that we all and especially the mediants, 
can affect rather than those that appear immutable  (Shapiro, 2016, p. 14). 
This is why the practice of mindfulness and/or mindsight is so beneficial 
for mediators, and for the conflicted parties.
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6. Resonance

Through engaging in mindfulness it is possible to address and appreciate 
different aspects of our identity, accept or dissolve the inner ambivalences 
and our encounters with other people can also gain quality. Also our com-
munication and empathy towards the conflicting parties can improve if 
further integration of undesirable experiences or expectations and clar-
ification of one’s own motivations and needs are updated in every situa-
tion. Empathy is understood as compassion and experience, which is ini-
tially serving those who feel empathy and quasi prepare a space for those 
in whom they empathise (Breithaupt, 2017, p. 14). We could incorporate 
these into the so-called third room of mediation. This third room or space 
is the one in which resonances arise due to the institution and structure, 
as well as the appreciative acceptance and confidence, so that conflicts 
can be resolved in a forward-looking manner. Resonance is primarily an 
acoustic phenomenon that arises »when the vibration of one body stimu-
lates the natural frequency of the other« (Rosa, 2019, p. 282). The resonance 
relationships can »develop process-wise also in mutual adjustment move-
ments, which can be understood as a swinging towards each other« (Rosa, 
2019, p. 283) and sometimes fill the mediative space too. This requires a 
medium capable of resonance or an oncoming resonance space. Similar 
to the psychotherapeutic context, the mediator and/or her/him and the 
mediants can succeed »through synchronised and response resonances (…), 
to record the client’s situation, to make them audible and palpable and thus 
reflexively accessible to both, to become more objective and (maybe) work-
able« (Rosa, 2019, p. 286). Thanks to their own reflexivity and ability to res-
onate, mediators can also support the resonance states of others. Fear and 
stress, on the other hand, level out the ability to empathise and respond. 
»Acceleration constraints and competitive pressure (even) tend to generate 
increasing resonance blocks.« (Rosa, 2019, p. 294).

Summing up, in Rosa’s sociology of the good life, if acceleration is the prob-
lem (and we have to deal with this one also in many mediation settings), 
resonance could be part of the solution. To implement this we have to un-
derstand that the quality of a human life and relations cannot be measured 
in terms of resources, options, or moments of happiness. Obviously, nu-
merous competences are expected from mediators, and of course from the 
educating and regulating staff, including those that can successfully mas-
ter interaction and cooperation with people of different cultural, nation-
al, social or professional backgrounds. According to the given VUCA-world 
etc. mediators can improve the afore-mentioned (and others) abilities and 
competences exercising their emotional intelligence (Goleman, 1995), wid-
ening their window of tolerance or the ability to resonate in and to reflect 
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in some wider perspective. To support the mediants in an appropriate way 
they can also deepen the idea of mediative thinking. 

Mediative thinking is a way of thinking beyond the current visible dif-
ferences of those affected, that gives trust in something in common, in a 
connection that is consciously sought not only for every thought but also 
for every action and which can be traced back to the mindful basic atti-
tude towards oneself and others (Schubert-Panecka, 2018, p. 20). Out of an 
epistemic modesty, a mediative thinker believes that every person has re-
sources at her/his disposal with which s/he can master her/his challeng-
es, but which can nevertheless experience structural restrictions. Always 
coming inwards and outwards in her/his center, a mediative thinker me-
diates between people and organisations. S/he goes in the middle, in be-
tween, connects in the conversation and strengthens the respectful treat-
ment of the parties. S/he trusts that »different knowledge, different ideas, 
different demands, also opposing goals or even unequal values (…)« can be 
clarified thanks to the debate, and contribute to an understanding. This is 
a very important approach, not only in view of the liquid modernity and 
some counter currents, when it comes to plural societies and increasing 
radicalisation, but also because:

»People who think mediatively, who think independently, are capable of 
consensus and willing to compromise, have an eye on the next generations, 
are oriented towards the common good, do not pursue particular interests 
and are not guided by ideologies. They are personalities who enable a differ-
ent experience of the world, uncover an expanded awareness of possibilities 
and thus also contribute to developing an attitude that forms a self-shap-
ing relationship with the world, encounter other people with reason and 
empathy and always know that the context has to be taken into account.« 
 (Zanolli, 2017, pp. 116 ff.)

7. Summary

In our globalised and interconnected world, known also as the VUCA world, 
where one seems to be more volatile, uncertain, complex and ambiguous 
than ever before, the growing aspirations for orientation and clarity are be-
coming visible. These aspirations can be realised even more since living in 
a multicultural, digitalised and somehow tense environment has become 
the everyday life for most of us. Since we are not only globally linked but 
also remain digitally supported in an almost permanent exchange with 
each other and are often overwhelmed by a great deal of information, in-
dividual and (supposedly) objective realities seem to be dominated by 
emotions and an increasing lack of tolerance (Bauman, 2000, pp. 172 ff.). 



155The Ecology of Mediation

We can enjoy multicultural communities and multidisciplinary teams, 
where people from different generations and disciplines, cultural and lin-
guistic backgrounds are living or working together. But there is also some 
kind of insecurity in the air meaning that this development is accompa-
nied not only by (self-)doubts and diverse geopolitical, sociological and 
cultural changes, but also by an increased potential for misunderstand-
ings, which in the ideal case also follow communication processes. In this 
sense, we are always newly challenged to discover the present diversi-
ty of our societies and the multidimensional nature of individuals and 
groups, to respect them and to face their openness or even curiosity. A 
challenge, in which accomplishment is fostered by the ability to interact 
in intra- and intercultural situations effectively and appropriately, turn-
ing them into intercultural ones. 

What do the circumstances and aspirations, the geopolitical changes and 
the digital socialisation mean to the mediators? How can they support con-
flicted parties if the mediators themselves also struggle with these circum-
stances? As our environment is changing all the time it is inner stability 
and flexibility a mediator needs to support her/his clients (mediants) in a 
sustainable and fair way. Before mediators can achieve this they could bene-
fit from at least a level of security or a trusted environment, openness to 
the changing world, ambiguity tolerance and much self- reflection  (using 
one of the named methods). These steps are required even more as medi-
ation and mediative skills and thinking belongs to a field of occupations 
characteristic of liquid modernity (cf. Münte, 2016) and are needed in the 
changing world in many different areas. 

How can mediators take a differentiated view of the influences on their 
lives and socialisation and also take their effects into account in the con-
text of the mediative processes? Depending on which understanding of 
mediation someone represents, which philosophy of life or even expecta-
tions of self-efficacy someone cultivates, we will have different (collected) 
experiences and ideas on how to deal specifically with these challenges. 
With this contribution, you were invited to reflect on these influences in 
relation to yourself, and to the mediants. But also to see the practical chal-
lenges or a potential conflict party with a beginners’ look. With the ecolo-
gy of the human being in mediation, a healthy handling of our individu-
al and interpersonal resources and skills in the context of all these influ-
ences was presented. In a contemporary and future-oriented manner con-
crete approaches for establishing these skills were outlined: with medita-
tion, mindsight, resonance and mediative thinking. During a mediation 
we could create conditions for a better resolving of the mediants conflicts, 
so that they can »resonate« with each other (Cramer in Rosa, 2019, p. 285) 
and thereby recognise what is in their power and what is not. It seems to 
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be a constant balancing between the influences on the mediative spaces, 
in which the environment and the people truly belong and are seen in the 
context of their concerns and conflict situation. Such balancing is preceded 
by a dynamic process of reflection and integration by the mediator, which 
is expressed in personal agility and makes mediation itself moveable. If 
mediation intends to move something, it seems to be critical that media-
tors have assimilated a flexible and confident attachment and are aware, 
from which inner place they are acting. With the right tools and mindsets 
mediators can hold the system and discover with the parties, what was be-
fore, what can emerge. 

8. Appendix A

Descriptions of the megatrends impacting society

 – Globalisation means that the exchange of goods and services such as 
the intertwining between individuals, groups and societies like states 
takes place worldwide. People, organisations and machines are linked 
on many levels. Connectivity dominates social change, including the in-
ternational labor and knowledge market. Digital communication tech-
nologies are changing our lives fundamentally, socio-cultural codes are 
being reprogrammed so that modern liveliness and behaviour patterns 
emerge (Zukunftsinstitut 2019, https://www.zukunftsinstitut.de/). As a 
result, more and more people from different milieus, cultures and lin-
guistic areas come together, they start families, belong to diverse groups 
and temporarily inhabit diverse continents, primarily cities, gaining 
more importance with the increasing population (urbanisation). 

 – De-standardised life scripts follow the variety of design options but 
also indicate the agony of choice, and thus also the decision pressure. 
Whether it is family or professional development, the models available 
today have become so various that orientation is lacking: certain peo-
ple experiment with the opportunities, others choose more conserva-
tive options. The number of options can be observed, for example, from 
the choice of fields of study. In Germany alone, around 15,000 are avail-
able to high school graduates. The number of students increases annu-
ally, but so does the number of those who drop out of their studies ear-
ly (s. studies on dropout rates). Many young people believe they don’t 
know what they want to do or achieve in their lives, it is assumed that 
their motivation to learn is low, their life plans too diffuse. The abun-
dance of possibilities and seductive promises seem to lead to a situa-
tion where decisions are replaced by non-decision and result in a state 
of uncertainty. This uncertainty appears particularly dramatic against 

https://www.zukunftsinstitut.de/
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the background of the climate crisis and the fears of young people. At 
the same time, the population (especially in the northern hemisphere) 
is getting older and stays healthy for longer, so that a new phase of life 
arises (or shifts) after retirement and new life plans emerge with it (sil-
ver society).

 – Supportive social milieus once helping »make my life a success« (Wendt, 
2017, p. 20) disappear now in many places due to international compe-
tition and the resulting mobility. Both parties pay a high price for these 
changes: the parents remaining alone at the place of origin and the chil-
dren living increasingly far away for their everyday challenges of an (un-
certain) workplace and staying on their own (also digitised and compet-
itive) in issues of parenting or care of the parents (at distance). If those 
affected persons are thrown back just on themselves concerning their 
life style and have to cope with it without the network of the extend-
ed family, it is hardly surprising that this creates another dimension of 
pressure on families and that their conflicts increase.7 People emigrat-
ing due to job search, war or climatic changes, are barely able to inte-
grate in the new environment and/or couldn’t withstand financial pres-
sure, for example, are particularly at risk.

 – Pluralisation of society and the way of life means primarily the dif-
ferent ethnic groups, language areas, lifestyles, religions and the diver-
sity of the genders that belong to a society. Behavioural patterns, en-
abling people to cope with life in modern societies and simultaneously 
contribute to their own identity and belonging, are also taken into ac-
count. The need for meaning and distinctiveness is expressed, among 
other things, in the music style, body design or the type of nutrition. 
The attributions of masculinity and femininity are also renegotiated 
and the importance of gender roles in society is discussed (gender shift). 

 – Individualisation is regarded as a consequence of the industrialisation 
and modernisation of western societies, where an individual transition 
from foreign to self-determination takes place. In this process of transi-
tion, the individual has a high degree of personal responsibility, while 
collective references decrease. This could enable many more people to 
discover themselves, their own talents and preferences and, for exam-
ple, choose the life partner freely. Currently we are talking about the re-
cursion of this trend: Only after satisfying individual needs the empathy 

7 Lifestyle is understood as a way of life and a targeted planning of one’s own 
professional and family biography. It is about planning or acting, through which 
someone – organised according to individual value patterns and preferences – 
both contributes to individual meaningfulness and authenticity and also satisfies 
social conditions (Wendt, 2017, p. 24).
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for the We could thrive. Nevertheless, one criticises the  consequences 
of individualisation: There would be significantly fewer Us and signifi-
cantly more Me (narrative) in the attitude towards life of this era of-
ten resulting in loneliness, distrust or alienation (Han, 2016, pp. 52 ff.).

 – Social relationships in the form of a market follow individualisation 
and clarify how these relationships are shaped by the desire for social 
status. The path leading to an accepted status, a more or less high posi-
tion that a person occupies in comparison to other members of the re-
spective social system, is seen as increasingly shifting to consumer and 
leisure goods, to services such as coaching and training, and sharpened 
in the ego staging (Schäfers, 2000, p. 380).

 – Economic inequality: According to the »Report on global inequality«, 
Germany is as unequal today as it was shortly before the outbreak of 
the First World War (Alvaredo et al., 2018). The report shows that the top 
10 percent of the world’s total income in Europe is 37%, and the share of 
children under the age of 15 living in poor conditions (i. e. whose fami-
lies have less than 60% of the average income), approx. 16%. According 
to the Joint Welfare Association, 3.7 million people in Germany are con-
sidered poor (German Joint Welfare Association, 2018, p. 3). This applies 
although Germany is in 18th place of all countries worldwide when it 
comes to wealth, measured in terms of gross domestic product per cap-
ita. Consequently, if there is such an inequality in this country, where 
people are better off than 90% of the earth’s population according to the 
figures, we can only guess the extent of this inequality in other coun-
tries. The social inequality arising from this regression has a negative 
impact on social cohesion and becomes another piece of the puzzle that 
threatens democracies.

 – Social exclusion affects people who have no access to a society. On the 
one hand because certain offers aren’t available due to unemployment 
or low income, and on the other hand because they lack the knowledge 
or courage to get involved in them.

 – Social polarisation refers to the close connection between low socioeco-
nomic status and low life expectancy or illness. According to the stud-
ies, the health risk of children and adolescents increases, for example, 
the more precarious the conditions in the family of origin are or the so-
cial shame in peer becomes effective.
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Mediating in Non-hierarchical Systems

Monia Ben Larbi

1. Introduction

Mediation is a facilitated decision-making process based on consen-
sus. Thus, as mediators, we bring consensus into organizations, no mat-
ter what their usual mode or system of decision-making is. We talk a lot 
about the principles of mediation with our clients, we particularly explain 
omnipar tiality and the voluntary nature of our work. Still, only very few 
mediators proactively broach the issue of a possible clash of the decision- 
making cultures of mediation on the one side and of the client organiza-
tion on the other.

The main reason for this is our assumption that an organization always 
works in a hierarchical setting. We assume that the ultimate decision- 
making authority lays with a superior. We invest a lot of effort into building 
a process which either includes superiors or clearly sets a frame in which 
the involved parties can make decisions autonomously.

Today, however, more and more organizations move away from hierarchi-
cal systems and adapt a democratic and/or self-organized way of working 
together. Aspects of organizational design have been on the top of trend 
studies for some years, as high performance is hardly possible with indus-
trial-age models (Rahnema & Durme, 2017). There is a tendency to move 
beyond empowerment, as owners do not simply empower their employees 
but truly share their power. In classical Empowerment Systems, the  power 
can be taken away from the employees in an instant. Empowerment is a 
management or leadership tool meant to increase motivation and pro-
ductivity. Conversely, power cannot be taken away from the employees in 
a shared power system, as these organizations belong to all their members. 
The discourse has now even moved to the cutting-edge idea that an organi-
zation primarily belongs to itself (Klein & Sangmeister, 2018). In this type 
of organization there are no power centers anymore, and thus no human 
decision-making umbrella under which mediation takes place. If the peo-
ple in the mediation do not reach a decision, there is noone else with the 
power to do so. Organizations are not (primarily) led by people anymore, 
but by the principles and processes that were agreed upon. »Who« decides 
»what« and »how« is at the essence of the operating mode and is often in-
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cluded as a main focus in the organizations’ constitutions. In this sense, 
highly binding decision-making processes are the new bosses1.

This text will focus on four different decision-making systems that are 
used in organizations: consensusbased, consentbased, systemic consens-
ingbased and advisorybased. It will explain the respective concepts of de-
cision-making, and discuss relevant conclusions for the mediators’ work 
within such organizations.

2. Consensus-based Organizations

In consensus, only those decisions are taken that everyone agrees with. De-
pending on the organization, this can mean that everyone is happy with the 
decision or simply that everyone can live with it. One might assume that 
a consensus-based procedure such as mediation is easiest to establish in a 
consensus culture. Of course it has several advantages. The parties are used 
to achieving co-creative results in discussions. They also usually have expe-
rience with the presence of a facilitator and can participate in the process 
with more personal responsibility. Yet, it is precisely this closeness to their 
everyday consensus culture that makes it much more difficult for media-
tors to support a change in perspective. Mediation often represents some-
thing different from the usual problem solving mechanism of an organi-
zation, which greatly contributes to the generation of new ideas and ap-
proaches. A large number of conflicts in consensus organizations are also 
amplified by considerable »process fatigue«. Employees often have an im-
mense longing for quicker decision-making and more individual leeway. 
They also easily become impatient if the process reminds them too much 
of everyday professional life. 

Therefore, mediators should design a contrasting process in a way that the 
familiar rhythm is varied and methods are used that support the process of 
the individual more than the group. However, consensus as the »normal« 
mode of decision-making within mediation does not need to be questioned.

Recommendations for working with consensus-based organizations: 

 – Make sure that the (mediation) process is different enough from the 
day-to-day decision-making mode;

1 Morning Star, a tomato-sauce producing company, describes their self-manage-
ment system as one without human bosses, where it is assumed that adults can 
manage themselves in the workplace just as well as in the rest of their lives. They 
built their company on the principles that human beings should not use force or 
coercion against other human beings and that people should honor the commit-
ments they make to others – basically on the principles of law (TED, 2013). 
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 – Pay close attention to (invigorating) rhythm, as participants are used to 
(and often tired of) slow processes and therefore might want the pace 
quickened;

 – Focus intervention methods particularly on the individual as discus-
sions are usually group-oriented.

3. Consent-based Organizations

More and more organizations are deciding not only against hierarchy, but 
also against consensus, as the latter is often too slow to adapt and to bring 
out sufficient creativity and innovation (Laloux, 2014). Consensus gives 
individuals the power to hold others back and to block change and evo-
lution. Though consensual decisions may be thorough, they take a lot of 
 energy and time that a lot of people would prefer to invest in creating re-
sults and impact. One important underlying assumption of consensus is 
that such decisions are particularly sustainable. However, the faster every-
thing changes, the clearer it becomes that all decisions are only good/ valid 
for a limited amount of time and have to be reconsidered constantly. A spe-
cific singular decision is not as important as we might think. 

Organizations that still want to include everyone but spend less time on 
achieving decisions and, instead, more time on implementing decisions 
often work with consent – a sociocratic approach (Strauch & Reij mer, 
2018). This means: Not everyone has to agree (as in consensus), but nobody 
should have serious objections to a proposed decision.  Sociocratic con-
sent gives the individual veto power, but is also linked to a specific form 
of decision-making process: consent facilitation. Here, there are initially 
various rounds in which all those involved in the circle share information 
with each other, express opinions and adjust their views. Then the mod-
erator makes a proposal based on everything he/she has heard, which di-
rectly turns into a decision if there are no serious objections. If there is a 
veto, another round of stating opinions takes place and an adapted pro-
posal is made. This process is repeated until everyone is willing to agree 
with the decision. 

However, not all consent decisions are taken in a circle. Often it is enough 
for individuals to inform others and ask if there are any serious objections. 
If no objections are voiced, (tacit) consent is considered given. In many or-
ganizations, not answering within a certain time frame is also  interpreted 
as consent, making sure no one is blocked in their work by waiting for an-
swers. Some organizations take an even more radical approach to con-
sent: a serious objection is not enough. Whoever uses their right of veto 
also has to take on the task him/herself or at least take responsibility for 



166 Monia Ben Larbi

coming up with a better solution. In consent, the default is a »yes« to every 
new proposal. Unless someone vehemently opposes the idea and is ready 
to take responsibility for alternative solutions, new ideas are tested2. Basi-
cally, consent gives all members of the organization the obligation to in-
form and thus empower others to stop processes that might not be good 
for the organization, while giving individuals as many liberties as possi-
ble to accomplish their work.

In a consent organization, mediators can count on the parties’ abilities to 
listen very well and to combine interests in common solutions. The par-
ties are able to understand and manage processes – because, as a rule, the 
facilitation of consent circles usually rotates. Employees in consent-based 
organizations are used to living with decisions that they do not find per-
fect and have learned that total approval is often not necessary. So it can 
happen that the fine-tuning of the consensus is not seen as relevant and 
prevents them from going back to work. 

However, conflict may arise exactly from the continuous consent mode, 
from people being dissatisfied over long periods of time – not dissatisfied 
enough for a serious objection but dissatisfied enough for a conflict to arise. 
In consent organizations, this is exactly what needs to be discussed with the 
parties: How important is it for you to make a decision with which you are 
all satisfied and not just »not dissatisfied«? If the parties do not feel perfect 
consensus is necessary, the mediation can conclude in consent in order to 
adapt to the dexterity of the organization and not to slow anyone down. 

Recommendations for working with consent-based organizations: 

 – Keep in mind that the mode of consent could be a part of the problem/
conflict; 

 – Find out whether consent or consensus is needed and adapt the deci-
sion-making mode of the mediation process to it; 

 – Create a balance between getting people back to work quickly and mak-
ing sure that there is no remaining dissatisfaction;

 – Use »advanced intervention methods« as people are usually process 
experts themselves.

2 A prominent example in Germany is the Berlin-based Company Dark Horse, 
whose principles for decision making can be found online (Dark Horse Innovation, 
2018).
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4. Systemic Consensing-based Organizations

The desire to work more and talk less is also the logic behind systemic con-
sensing (Paulus, Schrotta, & Visotschnig, 2020). The assumption behind 
this approach is that it is not necessary for everyone to agree. However, if 
there is too much resistance, implementation can become very difficult and 
perhaps even impossible. It is also essential to know about the resistance of 
the people who do not talk much in group settings – and a systematic pro-
cess is needed where the resistance of all involved indi viduals is taken into 
consideration, even if they do not join in the discussion. Therefore, organi-
zations working with systemic consensing measure resistance in the group 
rather than agreement. In the first stage, the question that needs a decision 
is formulated as precisely as possible. Then, creative ideas are produced 
and written down as proposals. In the third stage, each person rates each 
proposal on a scale from one to ten, with ten being the highest amount of 
resistance. In the last stage, the points for each proposal are added up and 
the proposal with the least resistance points becomes the decision of the 
group. In systemic consensing there is no veto; it is possible that one per-
son has to live with a decision that they really do not like. Still, the path of 
least resistance is chosen until the next decision.

Systemic consensing is clearly a method that could be used in the formu-
lation and evaluation of options in mediation. Yet, the focus is a negative 
one, whereas mediation is a positive, interest-driven process. Mediation in 
systemic consensing organizations can be a very effective tool of organiza-
tional development, as it explicates and clarifies what is really important. 
Bringing interests into the process might feel like a detour for parties who 
are used to working with systemic consensing in the first moment, but it 
creates better ideas and proposals that can then be brought back into the 
consensing context. In addition to this, just as in consent-organizations, 
continuous systemic consensing can lead to a situation where some peo-
ple are constantly dissatisfied and in urgent need of decisions that they can 
stand behind. Systemic consensing can lead to an organizational culture 
that is very active – as new things are quickly put into action – but one in 
which discussions are very negative, as the focus is more on why not to do 
something and less on the positive sides of new ideas.

Recommendations for working with systemic consensing-based organi-
zations:

 – Consider whether the mediation could be finished after working out the 
interests, as the parties are used to generating and evaluating options;

 – Keep the conversation more on the positive side;



168 Monia Ben Larbi

 – Focus particularly on interests as a solid foundation for future decisions 
and organizational development;

 – As in consent-based organizations: Find out if constant dissatisfaction 
is part of the conflict.

5. Advisory-based Organizations

In consent or systemic-consensing, the consensus in mediation does not 
disturb the system, as the standard decision-making mode is still group 
decision-making. In advisory-based organizations, however, decisions are 
made by individuals and not by groups anymore. Is mediation still com-
patible with this decision-making mode?

The idea behind the advisory process is the conviction that groups are not 
always wiser than specific individuals. The people who do the work are con-
sidered as the experts and should be able to decide over their own area of 
responsibility. There should be no separation between »doers« and »de-
ciders«. Brian Robertson tells a little anecdote to explain: He was flying 
his plane when one lamp turned on. He waited for a while and as no  other 
lamps followed, he assumed it was a mistake, did not take the warning seri-
ously – and almost crashed. He realized that this could happen in his com-
pany. One person could notice some danger but unless other people would 
support this notion, the alarmed person could do nothing against the dan-
ger. Robertson realized he was not giving any room for the wisdom and in-
tuition of the individual. In his model holacracy3 he works with a clear de-
termination of roles one person takes on in the organization (Robertson, 
2015). The idea is that if one person has a role (i. e. the design of the web-
site) then they are totally responsible for it including all decisions that need 
to be taken. Before they take a decision, they need to ask for advice from 
people who are affected by it and, if needed, from experts. After hearing all 
the advice, they will take the decision by themselves and all others agree 
to support the decision, assuming that the role owner is the best person 
to make the decision. Another assumption in holacracy is that every con-
flict is always an indicator of unclear roles. That makes conflict one of the 
most positive mechanisms of organizational and team  development, as 
each conflict brings a little more clarity about who is the expert and should 
act and decide on certain things.

This model is one of the processes of self-organization made famous by the 
book ›Reinventing Organizations‹ (Laloux, 2014). Frederic Laloux  describes 

3 Different authors use different spellings: Holacracy, Holocracy and Holycracy.
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evolutionary organizations with three main qualities: self-management, 
wholeness and evolutionary purpose. Self-management refers to a network 
that is created if individuals work in clear roles. As all roles are intercon-
nected, the advisory-based decisions create a huge network that is way too 
complex for one person to control. Hierarchy in those organizations is not 
only undesirable but impossible, as it would massively limit the collective 
intelligence. Wholeness means that the members of the organization are 
invited to be present as whole people with all their strengths and limita-
tions – not only in their professional roles. Freedom to work in a mode that 
best suits an individual is central to this approach. Every person should be 
able to choose how they can serve the organizational meaning best. For this, 
they need to choose what they do and how they do it, with as little group 
restraints as possible. Example: One person is very good at coaching oth-
ers and at administrating budgets. In other systems, they would have to 
choose between these two tasks, as these are traditionally located in dif-
ferent departments and rarely included in the same job description. In ad-
visory-based organizations, they can do both. This flexibility and result-
ing diversity of job »layouts« are good for the organization, as they create 
a network of activities instead of compartmentation. The same applies to 
the work style: Some people prefer to work in the office whilst others pre-
fer to work at home. Some people want to work for limited hours, and oth-
ers enjoy going all in. Some people are crunch-time workers and some like 
to work with a lot of planning certainty. Every time a group chooses a pro-
cess, it supports some and limits others. Advisory-based organizations 
make sure that people are not limited in their freedom, which is also a 
great motivator for personal development. 

Wholeness also means that cognitive intelligence is not the only factor in 
decision-making. In advisory-based organizations, emotions and intuition 
are taken very seriously. These factors play an important role for the third 
principle, the evolutionary purpose. The idea behind this principle is that 
in a complex and quickly changing world, we cannot work with strategies 
and long-time project plans anymore, as we do not know what will happen 
tomorrow. The old system is replaced with the idea that we need to ask the 
organization almost daily what it needs – collectively and individually. The 
logic of long-term decisions is replaced with a »sense and respond« mode 
of organizational development and this sensing process needs all our six 
senses, actively including intuition. 

As the relationships in the network are always built directly from one in-
dividual to another, most advisory-based organizations guarantee quick 
access to mediation. Conflicts can spread very quickly, as everyone is con-
nected to everyone and adjourned decisions can kill the entire flow. Medi-
ations do not usually lead to common decisions though; they rather aim 
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at restoring the self-management quality and mode in which each person 
decides for him/herself what is best for the organization. Mediations that 
try to lead to consensual agreements on how the common work should be 
organized can limit the constitutional freedom of an advisory-based orga-
nization. »Compulsive consensus« may even have tangible negative con-
sequences for the organizational development that relies solely on a net-
work of individual decisions.

Recommendations for working with advisory-based organizations:

 – Start the mediation process quickly;

 – Accept that the principle of individual decisions based on advice cannot 
be overruled as it is constitutional to this type of organization;

 – Make sure that the parties do not limit their freedom if common deci-
sions are taken;

 – Include clarity of roles in each mediation to advance organizational de-
velopment;

 – Accept that decisions are short-term;

 – Use sensing methods, as decisions are not only cognitive but holistic;

 – Use group-based methods to balance out the default mode of  individual 
decision-making.

6. Conclusions

An infusion of consensus can be a gift to hierarchical organizations, but 
also to consent or systemic consensing organizations. 

However, the decision-making mode itself can be a source of conflict: In 
consensus-based organizations, the well-known process of reaching con-
sensus can be perceived as cumbersome, time-consuming – and thus be 
encountered with impatience. In consent and systemic consensing orga-
nizations, the individuals can become discontent when they need to live 
with some level of dissatisfaction for long periods of time. All those orga-
nizations rely on collective decision-making, therefore consensus does not 
create a cultural clash.

In advisory-based organizations though, the decisions are taken on an in-
dividual basis; this approach represents one of the main motors of self-or-
ganization and organizational development. Forcing employees into group 
decision-settings is even »anti-constitutional«, however legitimate if all 
parties agree. Paradoxically, in these organizations mediation is most com-
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mon and included in many organizational constitutions, as conflicts spread 
more quickly to the entire organization, with everything being so intercon-
nected. Yet, mediation results cannot limit the freedom of each employee 
to work on what they regard as most important and in the workstyle that 
suits them best. Many mediations end after the exploration of interests 
and ideas and then lead back into the individual decision-making mode. 
On the other hand, almost all mediations include an adaptation of the 
roles of the individuals and thus bring more clarity on who decides what.

The methods used in consent and systemic consensing can easily be used 
in the decision-making part of a mediation process. The mediation process 
can also prepare individual decisions. 

So the remaining question is: How essential is consensus for mediation? 
Do we still consider a process to be mediation if decisions are taken in 
 other ways and not everyone is perfectly satisfied? Is consensus one of the 
constitutive principles of mediation that needs to be strictly observed – as 
voluntariness, omni-partiality, individual responsibility, openness of out-
come and confidentiality? By examining these other important principles, 
it becomes clear that none of them are endangered if we work with other 
decision-making models. 

As organizations change, mediation in organizations needs to change as 
well. Just as organizations need to ask themselves how far they are willing 
to go in new formats, mediators need to answer the same question. May-
be we can learn from the advisory-based organizations – so that we do not 
need to answer that question based on a consensus in the mediation com-
munity. Each of us can find his/her own position – and constantly adapt as 
we sense our role in new organizations and decide from there. 
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The New Normal: Online Dispute Resolution and 
Online Mediation

Lin Adrian

1. Introduction

In his seminal book, 21 Lessons for the 21st Century (2018), historian Yuval 
Noah Harari points out that advances in biotechnology and information 
technology have a huge transformational impact on all levels of society. 
This is certainly true in relation to mediation. While we still do not have 
automatic robot-mediation, a growing number of mediators have migrat-
ed online and have increasingly incorporated e-mail exchanges and com-
munication and videoconferencing into their conflict resolution practic-
es over the past decades. What Harari did not – and could not – anticipate 
was the transformative power of a pandemic. The COVID-19 crisis has en-
tailed a quantum leap forward in online mediation activities. For many, me-
diating by online means has become the new normal while some are still 
contemplating making the transition over into exploring this new forum. 

The place for information technology in mediation has been debated. Some 
argue that mediation is, by its very nature, a face-to-face unplugged en-
deavor, while others embrace mediation in online environments. Before 
the pandemic, I met a former student who commented on the fact that I 
had been writing and speaking about online dispute resolution (ODR) in 
recent years. She reminded me that when she brought the topic up in my 
mediation class ten years ago, I found it largely irrelevant. I now regard my 
response as extremely old-fashioned and blind to the changes that were 
happening even then. Our field was beyond the question of whether tech-
nology has a place in mediation long before the pandemic, and at a stage 
of conducting inquiries into critically exploring how and when to use tech-
nology and what technologies to use. However, I think many struggle to 
fully understand the implications of the technological turn and how to 
make the best of it. 

During the Mediation Moves Conference at European University Viadrina, 
Frankfurt (Oder), in 2018 – the conference which provided the impetus for 
this book – Nancy Welsh, Nadja Alexander and I offered a workshop for mu-
tual reflection on online dispute resolution. The interest in the topic was 
overwhelming. Participants kept arriving and more and more chairs had 
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to be carried into the crowded room, proving that the topic of technology 
and conflict resolution is of interest to many. As the session opened, the 
participants looked expectantly at us, the presenters. We looked at each 
other with shared doubt as to whether our idea of creating a space for re-
flection on this topic really was what people came for. We had a dynamic, 
engaging session, but I think many were seeking more concrete answers 
to the fundamental questions about technology’s place and application in 
mediation than we were able to provide at the time.

This contribution will not attempt to cover or respond to all the issues 
posed by the technological turn; its overall purpose is to provide a mental 
map and the necessary vocabulary for informed discussions and continu-
ing reflections about the role of technology in conflict resolution general-
ly, and in mediation in particular, to help us untangle the complexity that 
this relatively new area of practice entails. It begins by defining ODR and 
relating it to alternative dispute resolution (ADR) before going on to pres-
ent a continuum of ODR processes. Following this, online mediation is de-
fined and its different forms described. I then address a number of issues re-
lated to online mediation and finish by making a few concluding remarks. 
Those who are in search of specific, practical tips for their online conflict 
resolution and mediation practices will have to consult other sources (for 
e. g. Ebner, 2021, or the many tip-sharing websites online).

2. Online and Alternative Dispute Resolution – Definitions and 
Overlaps1

Online dispute resolution and alternative dispute resolution are at times 
perceived to be synonymous. Recognizing that there are certain overlaps, 
they do, however, differ. Online dispute resolution is a label for all forms of 
dispute management which, whether in full or in part, use information and 
communication technologies (UNCITRAL, 2017: para. 24; Thiessen, Miniato 
& Hiebert, 2012, p. 329). Alternative dispute resolution (ADR), on the other 
hand, is a designation for all forms of dispute resolution that replace litiga-
tion and going to court. The term ADR has been challenged in recent years 
and some argue that »effective« or »appropriate« should replace »alterna-
tive« (see e. g. Stipanowich & Lamare, 2014). As ADR processes have become 
more widespread, common and institutionalized, they are being used less 
as an opt-out to avoid going to court and are instead chosen for their own 
merits in a given conflict situation. For simplicity, I employ the tradition-

1 Section 2 and 3 are revised versions of sections 2 and 3 in Adrian (2018).
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al ADR-label in this piece, albeit broadening it to encompass not only al-
ternatives to litigation but also alternatives to other types of adjudication. 

ODR was initially ADR applied to online disputes (Katsh & Rabinovich-Einy, 
2017, p. 32 f.) and came about as the result of three converging develop-
ments in the US around the turn of the century. First, the emergence 
e-commerce resulting in low value conflicts between geographically dis-
tant parties. These were ill-suited for resolution within existing systems. 

Second, alternative dispute resolution was quite well developed and gain-
ing ground as a means of solving conflicts in many arenas. Third, technol-
ogies were emerging that made online dispute resolution possible. These 
developments combined laid the foundations for the digital dispute reso-
lution universe of today.2

The linkage between ADR and ODR is described as follows in the very first 
book on ODR dating from 2001: 

»ODR draws it main themes and concepts from alternative dispute resolu-
tion (ADR) processes such as negotiation, mediation, and arbitration… [and 
central to both ADR and ODR]…is the idea of providing dispute resolution 
in a more flexible and efficient manner than is typical with courts and liti-
gation.« (Katsh & Rifkin, 2001, p. 2) 

The relationship between ADR and ODR has changed considerably since 
2001. ODR is no longer a subsection of ADR, but rather an independent 
field of practice and research. It encompasses a broad array of convention-
al, alternative and new forms of dispute resolution that involve the use of 
technology. The relationship between ADR and ODR today is illustrated in 
the figure below:

Figure 1: Relationship between ADR and ODR

2 For more details on the history of ODR, see Ethan Katsh and Orna Rabinovich-
Einy (2017).
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There can be considerable overlap between ADR and ODR in the processes 
for example when a legal dispute over a contract is mediated online or a 
consumer complaint is negotiated using a software. However, much ADR 
takes place in conventional, mostly technology-free processes. Examples 
of stand-alone ADR are face-to-face mediation of a legal dispute over a cus-
tody and early neutral evaluation of the merits of a court-case by an inde-
pendent third party. Equally, ODR can take place without a touch of ADR. 
Examples of stand-alone ODR are online judging or the use of online tech-
nologies in the course of litigation (such as by means of video interroga-
tion of witnesses). 

3. ODR Continuum

Online dispute resolution includes a broad variety of digitally supported 
mechanisms used to solve different types of disputes. In order to under-
stand ODR more comprehensively and to critically reflect on its use, draw-
ing a distinction between its different types is beneficial. For this purpose, 
I have developed a continuum, in figure 2 below: 

Figure 2: ODR and level of digitalization

Going from left to right, the complexity and level of digitalization increase 
from simple information services on the far left to fully automated deci-
sion making on the far right, with a number of other activities in between. 
There is an important dividing line between using technology to support 
dispute resolution activities that in themselves remain more or less un-
changed, and using technology which fundamentally transforms the dis-
pute resolution. When regular dispute resolution is supported by technol-
ogy, the intervention is performed by other means but essentially remains 
the same. In contrast, when dispute resolution is transformed, new forms 
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evolve which can change the way that conflict is handled. The dividing line 
is illustrated by the vertical line in the figure above. 

The use of technology for information is situated at the far left of figure 2. 
This typically entails the consultation of a website, such as that of a first-in-
stance courts, for information about how to file a court case or a commu-
nity mediation program’s information about its mediation services. In-
formation accessed on such platforms is so common today that we hard-
ly think of it as a technological service. A more recent phenomenon is the 
use of apps or social media to disseminate information about processes 
such as arbitration and mediation. 

Taking a step to the right, online case management takes the use of tech-
nology one stage further. Case management is digitalized, but the conflict 
resolution does not necessary follow suit. An example of this is the digita-
lization of the administrative procedures in Danish courts which began in 
2017 (Domstolsstyrelsen, 2018). Today, all civil cases must be filed online 
and all documents uploaded to the system as the case proceeds in the jus-
tice system. However, trials still follow the rules and procedures detailed in 
the 1919 Administration of Justice Act. While some changes have been made 
in the past hundred years, hearings are conducted in a manner quite sim-
ilar to the trials of the last century. Similarly, the WIPO (World Intellectu-
al Property Organization) offers an online case administration system for 
parties to a dispute (2016).

The next point on the continuum is the use of digital tools in conflict res-
olution. The conflict resolution strategy or approach remains relatively un-
changed but is performed using digital tools. An example of this is media-
tion via video conferencing systems or in virtual classrooms. Today, simple 
online meeting software – including Zoom, Microsoft Teams, Skype, GoTo-
Meeting etc. – can easily be accessed and used for mediations. An example 
of a full-blown online mediation service is OnlineMediators.3 Disputants 
from around the world can identify mediators from many different coun-
tries who will work with them in an online space. Carrel and Ebner (2019) 
further suggest that face-to-face mediation may benefit from integrating 
technologies to improve the overall, offline mediation process. 

The EU’s Online Dispute Resolution Platform (ODR platform),4 created in 
2016, combines online case management and the use of digital tools in its 
otherwise traditional method of conflict resolution (Adrian, 2018, p. 103 f.). 
The platform assists consumers within the EU to file complaints in their 
country’s language. Furthermore, it assists the parties in identifying an 

3 https://onlinemediators.com/ last accessed January 13, 2021. 
4 https://ec.europa.eu/consumers/odr last accessed January 13, 2021.

https://ec.europa.eu/consumers/odr/main/index.cfm?event=main.home2.show&lng=DA
https://onlinemediators.com/
https://ec.europa.eu/consumers/odr
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approved dispute resolution body for handling the complaint and helps 
them to reach agreement on having this body handle the dispute. If the 
parties do not reach an agreement on seeking a resolution with a mutu-
al decision on which body to use, they must either pursue their complaint 
through other means or rescind it. The platform does not make any pro-
cedural or substantive decisions. If, for example, a Romanian couple buys 
a baby bed online from a business in France that they are unhappy with, 
they can file a complaint in Romanian on the ODR Platform. If the busi-
ness does not agree that the complaint should be addressed or if the two 
sides cannot agree on which existing conflict resolution body to use, the 
couple must either drop their complaint or pursue it in a way other than 
through the ODR platform (ibid). 

Up to this point, I have described the ODR activities to the left of the ver-
tical line in the continuum. These forms of technology support existing 
conflict resolution activities but do not fundamentally change how con-
flict resolution is performed: an online case management system does 
not alter an arbitration hearing or a video-assisted mediation performed 
with techniques from face-to-face mediations. When moving to the right 
of the vertical line, conflict resolution undergoes fundamental changes 
 either through a transformation of the way in which existing activities are 
performed or the invention of entirely new methods. I have placed medi-
ation by digital tools to the left of the vertical line in the current iteration 
of the figure included above (figure 2.). Future research may reveal that 
some forms of online mediation are carried out in such a way as to cross 
that line, either because the technology forces mediators to substantially 
change their practice or because mediators themselves use the features of 
a software to transform their own practice. 

Negotiation software is an example of (technologically) embedded dis-
pute resolution. Using these tools, it is the computer program (the soft-
ware) that assists the parties and undertakes the facilitation – humans are 
only involved in designing said program. Programs of this nature can inte-
grate state of the art knowledge of negotiation and conflict resolution. The 
software can, for example, ask parties questions that will help them move 
focus from positions to interests and needs, which potentially dissolves 
deadlocks and enable the generation of new ideas for a solution  (Fisher, 
Ury & Patton, 2011). Furthermore, a software can confidentially ask the par-
ties for their monetary demands and bottom lines and identify whether 
there is a »zone of agreement«, that is an amount that is higher than the 
minimum of one party and lower than the maximum of the other party 
(Lax & Sebenius, 2006). Obtaining information about the existence or ab-
sence of a zone of agreement assists the parties in deciding whether they 
should continue their negotiations or, alternatively, adjust their demands. 
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Private companies were the first entities to develop digital negotiation as-
sistance (Katsh & Rabinovich-Einy, 2017). The emergence of e-commerce, 
multiplying trade across large distances for often small amounts of mon-
ey, created a need for fast, inexpensive and practical conflict resolution 
in order to safeguard buyers and sellers and – perhaps more important-
ly for many platforms – in order to safeguard businesses. A trading plat-
form without effective dispute resolution mechanisms will lose credibil-
ity and business very quickly and may struggle to survive in a competi-
tive environment. 

Courts and government agencies are beginning to support parties’ negoti-
ations in various ways too. The online court, Civil Resolution Tribunal (CRT), 
in British Columbia, Canada, handles small claims cases up to $ 5000, com-
pensation for motor vehicle injuries up to $ 50000, strata property (con-
dominium) trades, and agreements between societies and cooperative as-
sociations.5 The first step in the process is to gather information regard-
ing legal rights and to draft letters to the other party. If this does not re-
solve the case, the second step is encouraging the parties to negotiate. In 
order to support the parties’ negotiations, the online court provides quite 
elaborate negotiation advice (Civil Resolution Tribunal, 2021). The nego-
tiations themselves take place by mail or via telephone – not through a 
specially designed software – and although the court does not provide 
software nor participate in the negotiations directly, the court inevitably 
shapes and changes the negotiation if the parties take the advice it pro-
vides. Great Britain is currently implementing a proposal to create a sim-
ilar court in cyberspace, Her Majesty’s Online Court (Civil Justice Council, 
2015; Susskind, 2019, p. 95 f.)

Automated dispute resolution takes us one step further to the right on the 
continuum. While assisted negotiations support the parties’ own discus-
sions in a variety of ways, automated dispute resolution uses algorithms 
to actively propose solutions based on input from the parties. The parties 
therefore become recipients in an expert system rather than being support-
ed in their own activities. Blind bidding systems are an early example of 
a rather simple, automated negotiation system (Katsh & Rabinovich-Einy, 
2017, p. 35). In disputes over money, the claimants file their bottom line 
into the system and the other party similarly files what amount that they 
are willing to pay. The program keeps the bottom line confidential and 
the parties do not learn the other’s input. In advance, the parties agree to 
splitting the difference if their bottom lines are close to each other. If this 
turns out to be the case, the software calculates a proposal for an amount 
that they can settle on. Other models combine assisting the parties’ own 

5 https://civilresolutionbc.ca/ last accessed January 13, 2021.

https://civilresolutionbc.ca/
https://civilresolutionbc.ca/
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negotiations with more advanced forms of automated negotiation. In the 
online dispute resolution product Smartsettle, for example, an algorithm 
takes account of the parties’ information regarding demands, preferenc-
es etc. in reviewing and optimizing their agreement (Thiessen, Minato & 
Hiebert, p. 354). This contributes to solving the inherent challenge of par-
ties’ »leaving value on the table« during negotiation and dispute resolu-
tion, that is making agreements that are less advantageous than they could 
be to both parties.

To the far right on figure 2 is automated decision-making in which algo-
rithms determine binding decisions in disputes. To my knowledge, we are 
yet so see a working example of this type of automated adjudicative ac-
tivity. However, it is quite likely that algorithms will soon adjudicate less 
complex cases – those in which a statute may be straight forward and sim-
ple to apply or where enough prior rulings may have been made for the le-
gal status in a matter to be clear. Automated adjudication is a natural next 
step. Automated negotiation and automated decision making have many 
features in common, but the critical difference between the two is that au-
tomated dispute resolution leaves decision making to the parties whereas 
automated decision-making makes decisions for the parties. 

So far, I have treated the different processes on the continuum in figure 2 
as if they are clearly delineated, separated and independent dispute reso-
lution mechanisms. In reality, however, they are often combined in ODR 
dispute resolution systems. In British Columbia’s Civil Resolution Tribu-
nal (as mentioned above), a human facilitator provides online mediation 
if the parties are unable to negotiate a solution themselves. If the interven-
tion by the facilitator does not result in an agreement being reached, the 
case can go on to the next stage in which a tribunal adjudicates the matter. 
The tribunal’s ruling is equal to a regular offline ruling in its legal effects. 
Another example of a multi-step system is the Dutch online dispute res-
olution platform for divorce, Uitelkaar, run by Justice42.6 Parties answer a 
number of questions in an online intake and the system proposes an auto-
matically generated settlement on the basis of this information. The par-
ties can agree to the proposed settlement as is, they can continue to nego-
tiate its terms, or they can choose to call upon a mediator. If they reach an 
agreement, there is a legal requirement for said agreement to be reviewed 
by an independent lawyer. 7 

6 https://uitelkaar.nl/ last accessed January, 2021.
7 The information regarding Uitelkaar is based on a telephone conversation with 
the CEO of Justice42, Kasper Scheltema in 2020.

https://www.smartsettle.com/
https://uitelkaar.nl/
https://justice42.com/?lang=en
https://uitelkaar.nl/
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ODR has the potential to radically change the way we handle conflict in 
the private as well as the public domain and is already well on its way to 
doing so. Digitally assisted conflict resolution transforms time, space and 
procedure, and lays the foundation for developing new dispute resolution 
 models that exceed the powers of our imagination. ODR holds many prom-
ises in terms of being a cheap, flexible, innovative, sustainable and con-
venient form of dispute resolution but concurrently raises many issues of 
concern regarding justice, power, responsibility and privacy, to mention 
but a few, which are beyond the scope of this contribution to explore. In-
stead, I will turn to one ODR practice, online mediation, which I presume 
to be of special interest to readers of this volume. 

4. Online Mediation

Mediation originated as a face-to-face endeavor and some maintain that 
online mediation is thus an oxymoron – the heart and soul of mediation 
lies in the mediator and the parties being present in the same room at the 
same time. Among others, law professor Joel B. Eisen was very critical of 
the idea that online mediation could foster equally good processes as face-
to-face mediation, seeing that mediators need social cues, body language, 
verbal nuance and intimacy in their mediation work (1998, 1308). Since 
the publication of his writing, technology has improved immensely and 
it has become second nature to many mediators to incorporate increasing 
amounts of technology into their practices. The COVID-19 crisis accelerated 
this development at an unprecedented pace. If mediators were to continue 
to help disputants during phases of restricted social contact, they had to 
find ways to engage with them that did not demand any physical proximity. 

Parlamis, Ebner and Mitchel (2016) use the term »e-mediation« to capture 
online mediation. Like face-to-face mediation, they understand e-media-
tion as a voluntary process of resolving disputes with the assistance of a 
third party. They posit, however, that:

»Different from its in-person counterpart, e-mediation is also assisted by a 
fourth party. E-mediation relies on information technology (synchronous 
or asynchronous text-based media, audio-communication, or videoconfer-
encing) to facilitate the mediation process.« (ibid, p. 237)

They discuss whether e-systems, which give more substantial advice, 
should be considered e-mediation or be labeled e-negotiation. They re-
frain from making the potentially contentious choice and, through refer-
ence to Thiessen, Miniato and Hierbert (2012), distinguish instead between 
processes that include and those that preclude human mediators and lim-
it their definition of e-mediation to processes that include human medi-
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ators (Parlamis et al., 2016, p. 238). I align myself with this distinction as it 
captures the theoretical and practical implications of mediation in an on-
line setting. With this decision, I delimit my focus to the activities situat-
ed to the left of the vertical line on the online conflict resolution continu-
um. As I find the various ways in which technology is directly involved in 
mediation most interesting and relevant, I will engage with mediation ac-
tivities that belong to the »digital tools« section of the continuum in fig-
ure 2. Consequently, in this section I explore human mediation with the 
involvement of technology and bookmark mediation in cyberspace where 
algorithms replace the third party.

Rickert (2019) divides online mediation into three categories – asynchro-
nous text-based mediation, synchronous audio-based mediation and syn-
chronous audio-video based mediation – while Parlamis, Ebner, and Mitch-
el, as per the quote cited above, point to the various ways that mediation 
can take place online more generally: synchronous or asynchronous text-
based media, audio-communication, or videoconferencing. They all con-
sider two important distinctions: time and medium. In the context of time, 
it makes a big difference whether communication takes place with the me-
diator and the parties simultaneously and in real-time, or whether the par-
ticipants and the mediator have minutes, hours or days to think and re-
act to propositions. Regarding medium, there is a big difference between 
communication based on text alone, be it via mail or chat, and commu-
nication that is oral. Furthermore, it is consequential whether communi-
cation is audio only, or whether it is possible to see each other in addition 
to hearing each other. 

This is an overview of the possibilities: 

Synchronous Asynchronous

Written Chat E-mail
Text-message

Audio Telephone conferencing Telephone – individual
Recorded audio-messages

Audio-video Video conferencing Video – individual
Recorded video-messages

 
Figure 3: Different forms of online mediation 

Mediation need not strictly be either online or offline; many hybrid combi-
nations are possible and e-mail correspondence between mediator and dis-
putants before and after physical meetings is commonplace. While e-mail 
correspondence may primarily happen in relation to practical matters (e. g. 
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scheduling meeting times), online activities can also play a more active role 
in the mediation itself. This is the case when an online intake system is com-
bined with a face-to-face mediation, as described by Bollen and Euwema 
(2013), or if a physical mediation meeting continues via e-mail to finalize 
the details of the agreement. As Carrel and Ebner (2019) note, technology 
in mediation is often conflated with online mediation. They highlight the 
various ways in which face-to-face mediation meetings may incorporate 
technologies to improve the face-to-face mediation processes, such as us-
ing digital whiteboards for taking notes and drafting agreements, visiting 
a database of agreements for inspiration during brainstorming and inte-
grating decision-making software into the in-person meeting. 

4.1. Online Communication

Moving mediation online changes the dynamics in »the room«. Most im-
portantly, it changes the communication between the parties as well as 
 between the parties and the mediator. Social cues such as facial expres-
sions, body language, gestures and tone of voice are absent in written com-
munication, and emojis are poor substitutes. In audio-video interaction, 
the social cues are present, but less marked than they would be in face-to-
face interaction. Early theories of the impact of media on interaction con-
centrated on the objective characteristics of communication and the pres-
ence or absence of informational cues (Friedman & Belkin, 2013, p. 4). In 
media richness theory, Daft and Lengel (1986) focused on the ability of var-
ious media to handle uncertainty and equivocality. According to them, dif-
ferent media have different levels of richness and written media is rather 
lean as compared to face-to-face communication which is regarded as rich. 
In their view, written media is appropriate for conveying certainty, where-
as face-to-face interaction is better at managing ambiguity, which there is 
much of in conflict management. Reichwald et al. (1998), among others, 
further develop the media richness theory and add complexity of the task 
to the equation in the area of tele-cooperation. They argue that the media 
must fit the complexity of the task in order to avoid oversimplification 
or overcomplication – in short, more complex tasks require richer media. 
This is certainly true for conflict resolution. While media richness theory 
focusses on the media channel, social presence theory (Short, Williams and 
Christie, 1976) turns its attention to perceptions of presence in communi-
cation, suggesting that the more visual and verbal cues the media trans-
mits, the more sense of presence of others it gives. Presence is needed for 
relationship building – a central feature of mediation. In this view, face-
to-face interaction is superior for establishing a sense of presence and for 
establishing relationships. 
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Grounding in communication is another useful concept for online medi-
ation. According to Clark and Brennan (1991), grounding is the process by 
which participants in an exchange are aligned, among others things, by be-
ing present at the same time, by being able to see each other and by hear-
ing each other. When mediation moves online, grounding may be chal-
lenged due to the change in communication media. In an online environ-
ment, disputants are not always present at the same time, they may not 
be able to see each other, and they may not hear each other thus compro-
mising their sense of grounding.

Construal level theory of psychological distance (Trope & Liberman, 2010) 
offers a different perspective. It is concerned with how the media affects 
our cognition and how we process information. Psychological distance is 
comprised of distance in time, distance in space, social distance and hy-
potheticality, and Trope and Liberman argue that humans think very con-
cretely about objects that are close to them and more abstractly about ob-
jects that are distant. Hence, psychological distance may increase creativ-
ity and the ability to think more clearly (ibid). This might ultimately be 
quite useful in a conflict situation and be an asset in online mediation. 

This selection of theories is helpful in understanding some of the challeng-
es posed by online mediation from a communication perspective. They di-
rect our attention to the gains of moving from face-to-face to online in-
teraction, as well as pinpointing the areas where we need to think about 
compensating for what is lost in this transition. We need to take the rich-
ness of the media into consideration when choosing the platform, employ 
strategies to boost a sense of presence, and reduce psychological distance 
when it is a disadvantage for mediation endeavors (e. g. in building rela-
tionships) whilst maintaining it where it is advantageous (e. g. when devel-
oping ideas in a creative process). 

4.2. Empirical Insights in Online Mediation

A number of studies of online mediation find that it can work and at times 
even add value to the mediation process. In a Canadian pilot project using 
e-mail, phone and video mediation, video mediation was evaluated most 
positively out of the three options (Tait, 2013). The experience with video 
mediation was summed up this way:

»Mediators were impressed with an experience that approximates face-to-
face mediation to the extent that they often forgot that a technological in-
terface was there. Many clients who participated were surprisingly familiar 
with some form of web conferencing and some others were willing to try it. 
At the same time, conducting mediation through technology cannot ever be 
exactly the same as face-to-face mediation. The mediator has several extra 
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things to manage and must respond nimbly to technical problems. The me-
diator also has much less control over the mediation setting where the par-
ties are, and must ensure that children are not present and that confidenti-
ality can be maintained at the remote locations. Finally, there is still some 
loss of the richness of an in-person encounter and mediators need strate-
gies to compensate.« (Ibid, p. 88)

It thus seems that although some richness was lost and mediators some-
times encountered challenges, there was a willingness to engage in online 
mediation and mediators found that it worked surprisingly well. In anoth-
er study evaluating an asynchronous online tool to mediate divorce settle-
ment in the Netherlands, researchers found that the settlement rate was 
higher in the online setting than in face-to-face mediations (Bollen, Ver-
beke & Euwema, 2014). Furthermore, it was found that mediation through 
this online tool generated high levels of justice perception in general and 
significantly higher levels of procedural and interpersonal justice for 
women than for men. The researchers explain one of the key reasons for 
the results as the asynchronous intervention enabling a space to cool off 
 between messages as well as allowing parties to express themselves with-
out fear of interruption. 

Bollen and Euwema (2013) have investigated the impact of using a hybrid 
approach in a workplace setting where parties were requested to complete 
an online intake prior to a regular face-to-face mediation. They found that 
superiors were more satisfied with face-to-face mediation than subordi-
nates, but that following an online intake, this disparity ceased. This sug-
gests than online interventions can be useful in countering the effects of 
hierarchy.

In a recent experiment comparing video-mediation with face-to-face medi-
ation in a workplace setting, Shin, Yang and Bente (2017) found that parties 
reported less emotional arousal and felt less uncomfortable in the  video 
condition than the face-to-face condition. Furthermore, the parties rated 
their counterparts more likeable and trustworthy and were more satisfied 
with the result of their conversation in the video setting. The researchers 
explain the result as the (positive) effect of experiencing fewer social cues 
and possibly also feeling less pressured to giving immediate answers and 
less trapped in the conversation. 

Exon and Lee (2019) have tested the parties’ level of trust in a face-to-face 
mediator as compared to a mediator met through telepresence, a tech-
nology that resembles a face-to-face setting more closely than regular vid-
eoconferencing. Special cameras and sensitive microphones give partici-
pants a sense of being in the same room, looking at each other and noticing 
verbal and social cues (Exon and Lee, 2019:111 f.). The researchers found no 
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statistical difference in the two conditions. Therefore, an online environ-
ment like the one established through telepresence can apparently create 
similar levels of trust in the mediator as a face-to-face encounter. 

Lastly, I would like to mention an experiment that I worked on in collabo-
ration with my colleagues (Druckman et al. 2020). In this research, we com-
pared different modes of assistance in conflict situation where two parties 
tried to reach an agreement on issues such as the use of a patent. The par-
ties received either no assistance (the control), assistance via a computer 
screen, assistance from a human or assistance from an android robot tele-
operated by a human. The mediated assistance was identical in each mode 
of intervention. The most interesting result in the context of this contri-
bution is that parties in the robot condition arrived at more agreements, 
more integrative agreements and had more positive perceptions of the in-
tervention than those in the other conditions. We speculate that this may 
be attributable to a novelty effect. 

Research in the field of online mediation is emerging but still lacking in a 
number of important ways. Some of the reported studies concern medi-
ation by mail while others assess the impacts of video-mediation, and al-
though studies of one technology can inspire practices and studies in an-
other technology, the transfer value is limited. Written and video media-
tion work very differently in terms of mediator strategies, trust, commu-
nications requirements, party behavior etc. and therefore the findings of 
studies on one type of online mediation will primarily be relevant only for 
that particular type. 

Generally, existing studies echo the experience of online practitioners 
that, despite some skepticism even objection voiced to the process, medi-
ation can in fact move online and in some instances this forum may even 
add value to the mediation process. Reporting from practice, Susan Raines 
(2005) suggests that it is even possible to conduct transformative media-
tion in writing by adjusting mediation strategies. 

4.3. Confidentiality and Self-determination

Mediation online – whether in writing, by video or an approach combin-
ing both – requires adjustments to a number of key elements in the medi-
ation process. I will not get into all the nuts and bolts of online mediation 
in this contribution (for that see e. g. Ebner, 2021), but it is pertinent to re-
flect briefly on the fate of two core components of mediation in an online 
setting: confidentiality and self-determination. It is important to carefully 
consider confidentiality in an online environment where there might be a 
paper trail, easy access to recordings and eventual hidden listeners, and the 
uncertainties of the online environment may furthermore limit the open-
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ness of the parties. It is thus important to work around confidentiality is-
sues to ensure this feature of the process is respected as much as possible, 
while at the same time being realistic about potential leaks or breaches 
so that parties can make informed decisions about what they share in an 
online mediation and how they do it. Confidentiality in a face-to-face set-
ting is to some degree based on trust and this is surely the case in an on-
line setting, too. However, trust-building requires different tools in an on-
line universe and the mediator must pay special attention to utilizing these 
effectively. The challenge can be partly solved by addressing confidential-
ity and potential leaks more actively, in an up-front manner in an online 
mediation than is necessary in a face-to-face mediation and additionally 
by  having the parties sign a confidentiality clause. One dimension of con-
fidentiality is privacy, which is pertinent in any online environment as a 
number of breaches of privacy in recent years have shown and to which 
online mediation is by no means immune. An online mediator needs to 
consider privacy carefully when choosing an online mediation platform. 

Self-determination is another central feature of mediation. The online en-
vironment requires that the mediator becomes a more active moderator 
than in face-to-face interaction. To avoid online chaos, the mediator needs 
to control the conversation and enforce rules of communication to a great-
er extent than in a face-to-face mediation. This, in turn, entails a risk of 
pacifying the participants if not compensated for appropriately. The me-
diator must ensure that the parties are involved in the process and deci-
sion-making by, for instance, meta-communicating much more actively. 
While self-determination may be somewhat stifled for some participants 
in an online setting, it may conversely be strengthened for others. Acting 
behind a screen may level out hierarchy and lead to frank conversations, 
as some of the aforementioned studies suggest. 

4.4. Ethics

Ethical guidelines for mediation usually address confidentiality and 
self-determination. As mediation moves online, there is a need for ethi-
cal guidelines to address these topics in new ways as well as taking into 
consideration other issues that are unique to online activities (see also 
Exon, 2017, p. 663). Exon argues that in addition to regulating online me-
diator behavior, there is a need for further ethical regulation in relation 
to fourth parties (the technology itself) and fifth parties (businesses that 
create and/or run said fourth parties) (ibid., p. 662). Referring to the broad 
practice of ODR processes which have existed for 20 years now, Ebner and 
Zeleznikow (2016) determine the current state of governance to be »low-
to-no«. This situation is similar in relation to online mediation, and I will 
argue that Ebner and Zeleznikow’s remarks regarding the readiness of in-
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ternal regulation within the professional field of ODR in general is quite 
apposite of online mediation:

»The field of online dispute resolution is at an important developmental 
point, on the cusp of being recognized, adopted, and institutionalized by a 
number of national and international systems. It is seeing a resurgence of 
service proliferation and practitioner activity in the private sector. We sug-
gest that ODR, as a field of professional endeavour, is now mature enough 
and motivated enough to engage in an internal discussion of governance 
and that the basic building blocks for such an effort already exist. Online dis-
pute resolvers and the entities with which they are associated would bene-
fit from wider, deeper, and more deliberate participation in a conversation 
about whether to begin a process of creating internal governance, and about 
how to then create effective and appropriate institutions and norms.« (p. 320)

I call for similar conversations and reflections to be made with appropri-
ate actions taken within the field of online mediation. Governance is par-
amount and should include the development of training requirements, li-
censing guidelines and accountability processes as well as ethical guide-
lines to ensure appropriate and just processes.

5. Final Remarks

My hope with this contribution is to deepen our understanding of ODR and 
online mediation and to build up a common vocabulary to reflect on the 
many issues related to these relatively novel but proliferating activities. The 
COVID-19 crisis made the topic extra timely. As a consequence of social dis-
tancing and lockdowns, conflict resolution has moved online and offline 
mediators have found interest in online services at an unprecedented pace. 

The technological leap creates a growing need for documentation and re-
search. Our current state of knowledge regarding online processes is lim-
ited but fortunately on the rise, as we struggle to fill many gaps and reflect 
on the new issues posed by ODR. Among other key things, we need a deep-
er understanding of the effects of online activities on the parties, further 
exploration of strategies which work online and those that do not, more 
knowledge about the content of outcomes, critical reflection on the role 
of online conflict resolution institutions, and the development of theo-
ries that will depict the online reality and enable us to unpack it further. 
With regard to practice, we need to refine our tools for conducting appro-
priate online conflict management and expand professional training in 
this area. Additionally, ODR requires that ethical guidelines be tailored to 
the online reality.
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Yuval Noah Harari’s (2018) reflection cited in the introduction on the dra-
matic effects of technology touches a chord. Independent of the current 
COVID-19 reality, the field of conflict management is greatly affected by 
advances in information technology and, as a result, the field of media-
tion is moving in new directions in a process of profound transformation 
(of which, I am certain, we are only seeing the beginning). In this contribu-
tion, I have related online mediation to existing technologies. However, I 
have also brought the readers’ attention to studies using telepresence and 
forms of human operated robot technology – none of which are yet used 
in practice, to my knowledge. In the near future, we are likely to see more 
new technologies emerging that are useful for mediation. 

I think that most mediators in 2021 agree that the appropriate question 
is no longer whether or not online mediation is appropriate, but rather to 
delineate when it is appropriate, by which technology, how it is best prac-
ticed and what aspects mediators and institutions need to pay special at-
tention to. It is an exciting as well as a challenging development, and I do 
not think any of us know exactly where it will take us, but the transforma-
tion will certainly require careful and critical thinking about a great num-
ber of issues in the years to come. 
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There Will Be No Good Dispute Resolution in the 
Wrong Procedural Framework

DiReCT – Dispute Resolution Comparison Tool

Felix Wendenburg, Jörn Gendner, Ulrich Hagel, Jan Nicolai Hennemann,  
Mark Zimdars

Every conflict deserves to be resolved in an adequate dispute resolution 
procedure. The choice of this procedure can neither be left to chance nor 
simply be standardized. However, the art of choosing an adequate way 
of dealing with the conflict is difficult (Hagel, 2014). Dispute settlement 
 clauses follow the purpose of preponing the moment in which the dispute 
resolution procedure is chosen to the time when the contract is concluded. 
However, in practice the parties to the contract are usually not (fully) aware 
of the range of possible procedures and the differences between them 
(PricewaterhouseCoopers [PWC] & Europa-Universität Viadrina Frankfurt 
(Oder) (Ed.) [EUVF], 2007, p. 13). Also, the contracting parties often lack prac-
tical experience with regard to more exotic procedures (PWC & EUVF, 2007, 
p. 13) and are not sufficiently aware of their (future) procedural interests. In 
addition, the characteristics of the future conflict are usually not fully pre-
dictable at the moment the contract is concluded, so that a dispute settle-
ment clause, be it simple or multi-tiered, in many cases does not provide 
a satisfactory procedural guideline when a dispute actually arises (Odrig, 
2019; Wendenburg, 2013). Thus, in the event of a conflict, the parties tend 
to stick to the traditional dispute settlement procedures known to them – 
i. e. for the B2B-context: negotiation, arbitration and litigation. In order to 
enable the conflicting parties and the lawyers advising them to choose the 
most suitable dispute resolution procedure based on the procedural inter-
ests of the conflicting parties in the very moment of conflict, the RTMKM 
has developed a software-based instrument (DiReCT – Dispute Resolution 
Comparison Tool) that operates similarly to the user-friendly Wahl-O-Mat, 
a German software usually published in the wake of National elections 
that helps voters to make up their minds about their political preferences 
(Comparable software tools are in place i. a. in the Netherlands [StemWij-
zer], in the US [sidewith], and for the stimulation of political conscious-
ness for other European countries [voteswiper]): voters answer a number 
of questions, the tool relates them to the political program of all eligible 
parties for a certain election and shows the degree to which the user’s indi-
vidual preferences match the different parties programmatic statements.
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As an initial step, this tool has been developed based on German National 
assumptions, values and is set within the national legal framework.  Going 
forward it will need to be adapted to international situations, furthermore 
its future usage in other countries will need some tailoring. The basic prin-
ciples of the tool can, however, work everywhere. DiReCT is also compara-
ble to the Wahl-O-Mat in its playful educational character, which the cre-
ators of the tool believe will best serve its purpose of a widespread use, to 
enhance knowledge about the great variety of dispute resolution proce-
dures and improve the choice of an optimized dispute resolution proce-
dure for each case. 

1. The Origin of the Idea

Confronted with the dilemma described above, the Canadian-German com-
pany Bombardier Transportation, as early as 2005, began to systematical-
ly think about how to establish a choice of procedure-instrument that re-
flects the parties’ procedural interests and developed an excel-based tool 
for its own use in order to objectify the choice of an adequate dispute reso-
lution procedure and to make it more transparent.

The first version of this tool was based on the methodological  approaches 
as devised by the dispute resolution pioneers Sander and Goldberg in 1994 
(Sander & Goldberg, 1994, pp. 49–51) and on refined approaches by Sand-
er and Rozdeiczer in 2006 (Sander & Rozdeiczer, 2006, pp. 1–3). Bombar-
dier Transportation combined these methodological considerations with 
a weighting matrix based on its own practical experiences, resulting in 
a common approach for a company-specific selection of the most suit-
able dispute settlement procedure (Dispute Resolution Recommenda-
tion Matrix – DRRM) (Gläßer et al., 2014, pp. 53–55; Hagel, 2014; Hagel & 
 Steichbrecher, 2012, 2014). During the development of the DRRM, only the 
procedures relevant for Bombardier at the time, namely mediation, adju-
dication, arbitration, expert determination and litigation, were taken into 
consideration.
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Following on from this, the RTMKM’s Business-to-Business (B2B) Conflicts 
Working Group has developed a tool that is intended to make the advan-
tages of Bombardier Transportation’s DRRM available to the entire Ger-
man corporate landscape. In view of the expansion of the user group, it 
was deemed advisable to extend the selection to other dispute resolution 
procedures. For this purpose, the Working Group first collected and de-
scribed different procedures available for the settlement of B2B-conflicts. 
It was decided as initial step to focus the development of the tool on the 
German landscape. In addition to the classic dispute settlement procedures 
(negotiation, mediation, conciliation, arbitration, litigation), the Working 
Group also took into account procedures that are, at least in Germany, sel-
dom chosen due to the lack of awareness or familiarity of potential users 
(e. g. mini trial, dispute resolution boards, MedArb, cooperative practice). 
The next step was to gather those interests and motives that prompt con-
flict participants to decide for or against a particular dispute settlement 
procedure. In order to cover a maximum of possible interests, the Work-
ing Group interviewed a large number of dispute settlement experts from 
different German companies. The resulting extensive list of procedural in-
terests included, in addition to the always important aspects of  procedural 
costs, the duration of the procedure and the confidentiality framework, 
also the questions of whether the conflict party needed to establish a pre-
cedent, what effects the respective procedure might have on the business 
relationship, as well as the complexity of the question(s) in dispute. In a 
matrix composed of procedural interests and dispute resolution proce-
dures (which in its original version contained 17 procedures and 42 proce-
dural interests), the procedures received between zero and ten points for 
their respective capability of covering each procedural interest.

With regard to the procedural interest »capability of dealing with non-judi-
cial aspects of a conflict«, for instance, litigation received zero, MedArb five, 
conciliation eight and cooperative practice ten points. The assignment of 
different scores resulted from extensive discussions in the Working Group 
and was based on common basic assumptions about the archetype of the 
respective procedure in the German legal and business environment. For 
example, the basic assumption about arbitration (relevant, i. a., for an as-
sessment of the procedural costs) was that the arbitration tribunal usual-
ly consists of three arbitrators and the parties are represented by lawyers.

While the procedural characteristics were easy to describe in some cases 
and therefore the scoring did not pose any difficulties (for example, only 
litigation received ten points with regard to the criterion of respecting 
preclusion deadlines, while all other procedures received zero points) the 
relationship among the different procedures with regard to other proce-
dural interests seemed less clear: for example, it remains a highly subjec-
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tive question whether litigation should receive many or few points with 
regard to the sustainability of the solution to the conflict, since it termi-
nates at least a part of the conflict in a legally binding manner, but is lim-
ited to the judicial aspects of a conflict, while disregarding other interests 
of the conflict parties.

In the next step of the developing process of DiReCT, the Working Group 
reduced the 17 procedures to the 14 most relevant from a German perspec-
tive (litigation, arbitration, accelerated arbitration, MedArb, expert deter-
mination, adjudication, dispute adjudication board [DAB], dispute review 
board [DRB], expert opinion, conciliation, mini trial, mediation, coopera-
tive practice, negotiation) and combined all identified procedural interests 
into only a few questions. In this process of aggregation, the scores assigned 
to the different procedures had to be readjusted. In an iterative process, in 
which also scientists working in the field of dispute resolution and mem-
bers of the judiciary were involved, the Working Group went through an 
 iterative process of refining their evaluations. Particular attention was giv-
en to avoiding any bias in favor of certain procedures, so that the tool really 
achieves its purpose of creating awareness for the entire range of B2B-dis-
pute settlement procedures and their respective areas of application.

2. How DiReCT Works

The software is available free of charge at www.rtmkm.de, so far in German 
language, an English version is planned. It has been designed in a user- 
friendly way: parties to a B2B-conflict reflect upon their (potential) con-
flict and answer a total of 15 questions. The first four questions are aimed 
at procedural interests that seem to speak in favor of litigation only (re-
quirement to set a precedent, necessity of interim orders/injunctions, need 
for securing evidence, compliance with exclusion periods).

Even if a user answers one of the four preliminary questions in the posi-
tive, it remains possible to continue the questionnaire and go through the 
ensuing catalogue of questions. This reflects the situation that it  always re-
mains possible to conduct an ADR-procedure parallel to litigation.

The aim of the subsequent questions is to determine the user’s key proce-
dural interests. On the basis of the responses, DiReCT determines which 
dispute resolution procedure best suits the user’s interests and issues a 
 recommendation. To facilitate further individual tailoring and adapt to 
his/her respective case, the user can individually weigh the relevance of 
the questions against one another.

https://www.rtmkm.de


199There Will Be No Good Dispute Resolution in the Wrong Procedural Framework

As part of the recommendation chart on which all procedures are listed 
in the order of their aggregated scores, the tool shows the characteristics 
of each of the included 14 procedures including their advantages and dis-
advantages in detail. The tool also issues some further recommendations. 
Some of them are of a rather general nature (for example, the tool advises 
users to enter into renegotiations with the other party on the most suitable 
procedure if the recommendation generated by DiReCT is in contradiction 
to a contractual agreement on the dispute settlement procedure. In these 
cases, the tool furthermore recommends suggesting to the  other party to 
use DiReCT which could simplify the agreement on the procedure. A fur-
ther suggestion given by the tool is to check whether the other side might 
have signed a corporate ADR pledge (Klowait, 2016) which would create a 
common understanding in favor of choosing an ADR procedure. 

Some recommendations are, however, directly related to specific answers 
given by the individual user. For example, if the user indicates through his 
answer to the related question that a neutral third party involved in the set-
tlement of the dispute should have special matter expertise, DiReCT advis-
es the user to precisely define the required knowledge when drafting the 
neutral’s profile and to agree with the other party on criteria for the choice 
of the neutral. As data security and anonymity are of paramount impor-
tance to the RTMKM, the use of DiReCT is completely anonymous, no data is 
saved, neither with regard to the number of users, nor to the answers given.

3. Basic Assumptions, Questions and Determinations Based on 
Subjective Evaluation

As a selection-tool, DiReCT is intended to support parties to B2B-conflicts 
in choosing the most suitable procedure for resolving their conflict. Every 
conflict has its own individual characteristics, each settlement procedure 
may appear in different shapes and designs. For example, litigation can 
take place over one or more instances, an arbitration is sometimes con-
ducted by one, sometimes by three arbitrators, and e. g. mediations in the 
B2B-context may take place with or without external lawyers. One of the 
tasks of the Working Group was therefore to agree upon basic assumptions 
about the most common form in which the different procedures usually 
appear in the German legal and business environment when used to solve 
B2B-conflicts. Eventually, the Working Group assumed that in a B2B con-
text external lawyers are involved in the management of all 14 available 
procedures, with the exception of expert opinion, DAB, DRB, mini trial and 
negotiation. This assumption is based on the practical experience that the 
latter cases would usually be supported exclusively by in-house legal sup-
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port. For litigation, it assumed that the first instance decision will not be 
appealed; for arbitration that the arbitral tribunal is composed of three ar-
bitrators; for MedArb that mediator and arbitrator will be the same person; 
for DAB and DRB a three-person board; and for mini trial, cooperative prac-
tice and negotiation, it assumed that no third parties are involved. These 
basic assumptions will have to be modified in part should the tool be ap-
plied to international B2B-conflicts.

Formulating questions and making determinations based on subjective 
evaluation was more difficult than defining the basic assumptions de-
scribed above. In order to keep the complexity of the evaluation within lim-
its, the Working Group decided against scaled answer options so that the 
final version of the tool provides only binary answer options (yes/no). The 
questions had to be simple on the one hand and at the same time be able 
to mirror the users’ highly differentiated procedural interests realistically.

Three questions and the corresponding determinations based on subjec-
tive evaluation may illustrate this process: First, DiReCT is intended to sup-
port parties to a B2B-conflict in assessing whether (and if so, for what rea-
sons) the situation they are considering amounts to a complex conflict. 
The tool differentiates between complexity that arises from the large num-
ber of disputed factual and/or legal questions and complexity that results 
from the large number of conflict parties without a common contractual 
obligation. A conflict is less complex if the conflict can be reduced to only 
a few factual or legal questions. If the latter is the case, litigation, expert 
determination and expert opinion appear to be ideally suited to resolving 
it. These three procedures therefore receive ten points in this category. But 
how should negotiation and mediation be assessed in this case? The mere 
fact that both negotiation and mediation are designed also for the clarifica-
tion and resolution of non-judicial elements of the conflict does not mean 
that these procedures are unsuitable for dealing with legal questions (as 
consensus can be reached also on legal questions). At the same time, there 
are also constellations in which the parties to the conflict can easily iso-
late a legal question that needs to be resolved, but consensus-based proce-
dures may be less suitable as the superior level of decision makers (e. g. the 
board, tax authorities, accounting, etc.) might have to approve their results 
without having been part of the negotiation. Therefore, in this case, media-
tion and negotiation receive a lower score (two points) than law-based pro-
cedures (conciliation: four points, adjudication: seven points, arbitration: 
eight points). Another extremely relevant party interest with regard to the 
choice of the most adequate procedure is the length of the proceedings. In 
order to get to the bottom of the question of whether the parties to the con-
flict are interested in a quick dispute settlement or, on the contrary, want 
to strategically delay the dispute settlement process, DiReCT asks wheth-
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er it is convenient for the user if the process of dispute settlement takes 
a long time. If this is the case, all procedures receive zero points – on the 
one hand, many of the procedures can be extended almost in definitely by 
a tactical approach, and on the other hand – and unfortunately this can-
not be avoided in practice – one party may at times use a settlement pro-
cedure solely to delay the resolution of a dispute. If, on the other hand, it 
is important for the user to come to a quick resolution of the dispute, DRB, 
DAB, expert opinion, conciliation, mini trial, and mediation are on top of 
the list. These procedures even outrun negotiation as third party interven-
tions may lead to a degree of efficiency that makes up for the (time) effort 
of initiating the procedure.

DiReCT also takes up the question of whether the conflicting parties are 
willing and able to provide the human resources necessary to conduct the 
dispute settlement procedure. Only if the user claims not to be willing or 
able to set aside sufficient human resources, the tool differentiates among 
the procedures. The more resources a party can make available, the more 
it is able to engage in procedures that require a thorough preparation on 
a fact-finding level (litigation, arbitration). If the user, however, does claim 
to be able to invest substantial human resources, this does not lead to a 
low rating of the, at first glance, less time-consuming settlement proce-
dures such as negotiation or mediation, because this ability itself does 
not in principle speak against the choice of an non-decision procedure. In 
addition, the preparation of a settlement procedure that does not lead to 
a third-party decision can also be very resource intensive. Accordingly, if 
the answer is affirmative, all procedures are rated equally with 10 points.

The members of the Working Group are aware of the fact that the evalua-
tion of the different procedures is ultimately a subjective value decision. 
This decision was objectified to the extent that it was (re)assessed not only 
by numerous RTMKM-company representatives, but also by conflict scien-
tists and by members of the judiciary. Following this (re)assessment, the 
Working Group iteratively adjusted the scores. Nonetheless, these value de-
cisions resulting from expert discussions are open to criticism and must 
prove themselves in practice insofar as they have to contribute to results 
that are rational and intuitively convincing. Ultimately, however, DiReCT 
does not follow the goal of generating a mathematically accurate and ir-
refutable answer to the question of the most adequate dispute settlement 
procedure. Rather, its aim is to achieve the educational purpose to make us-
ers aware of the large selection of available process options and to stimulate 
a more reflected and conscious decision about which procedure to choose. 
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4. Future Developments

DiReCT has been available to the public for free use since April 2019. As 
both the spectrum of procedures and the procedural interests of the par-
ties to a conflict differ significantly depending on the conflict context, 
 DiReCT is, in its current version, limited to the context of B2B-conflicts in 
the German legal environment. Comparable instruments will be developed 
for the context of consumer conflicts, workplace conflicts, conflicts in the 
context of administrative law and B2B-conflicts with an international di-
mension in the nearer future. Tailoring to other jurisdictions would be a 
potential further step.

In the case of consumer conflicts, both the procedures (e. g. informal/for-
mal customer complaints, written conciliation, algorithmically support-
ed (semi)automated conciliation, blended forms of conciliation and me-
diation etc.) and the evaluation criteria (the costs of the [subsidized] pro-
cedures will have to be put in relation to the value in dispute) differ from 
the B2B-context. With regard to workplace conflicts, the procedural options 
include an appraisal interview, the involvement of an ombudsman, team 
development, mediation, intervision, supervision and various coaching 
formats; any evaluation should i. a. take into account the employee’s con-
flict history, the scope of the conflict with regard to colleagues and teams. 
Also, in case a sexual harassment is asserted the authors believe that some 
of the dispute resolution procedures would not be applicable, such as arbi-
tration and expert determination or more project-oriented dispute resolu-
tion mechanisms such as DAB or DRB. As far as administrative law is con-
cerned, the Working Group contemplates an extension of DiReCT to par-
ticipative processes in the realm of energy, mobility, and agricultural tran-
sition. In this context, a distinction of procedures could be made between 
voluntary participation formats at an early stage and statutory participa-
tion formats at a later stage of planning processes. Also, project promot-
ers and opponents to a project alike could use a comparable tool to gather 
information about the status of the procedure and how to get (re)involved 
in the planning process. The Working Group is particularly aware through 
its own cumulated experience and expert advice that on an international 
level procedures carrying the same designation are often interpreted and 
handled differently in different (national) contexts or even in fact designate 
different processes, e. g. in some countries »mediation« allows the »medi-
ator« to make a final procedural determination and close a case against 
the parties’ will whereas this is e. g. not the case in Germany. Additional-
ly, the parties’ motivation to choose a particular dispute resolution proce-
dure very often differs in an international B2B-dispute from parties’ pro-
cedural interests in a purely national B2B-conflict. While e. g. in Germany 
with a stable and efficient litigation system typically the parties to a dis-
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pute would chose (private) arbitration over (public) litigation only if the 
special expertise of the decision-makers or the protection of business se-
crets seems crucial to them, in an international context parties might pre-
fer arbitration over litigation for a wider range of different reasons (such 
as lower costs, possibility to influence the design of the proceedings, ab-
sence of appeals, speed of process).

An in-depth discussion and a hopefully playful use of the tool could lead to 
a broader knowledge about dispute resolution procedures and to the con-
templation and usage of a greater variety of options for the respective de-
cision-makers. The RTMKM Working Group is currently vetting several op-
tions to develop the tool further also in view of further enhancing its user- 
friendliness. One option is to create a feature that allows overlaying the 
procedural choices in DiReCT of several conflicting parties and to visual-
ize them in a spider web diagram. Such a diagram could be the initial spark 
for a dialogue between the parties involved in the dispute which would ini-
tially relate to procedural questions but could also be a starting point for 
a meaningful discussion of the conflict’s substance. Furthermore, in addi-
tion to a horizontal extension of the tool, it could make sense to integrate a 
tool such as DiReCT into the process of filing a lawsuit (which might some-
day become fully digitalized). Eventually, DiReCT might become a reference 
point when courts that conceive of themselves as multi door-courthouses 
start to provide procedural advice to the parties.

To conclude, DiReCT is a first step towards rationalizing process selection 
decisions by focusing more on procedural interests. 

Author Note

This article is drawn from Hennemann & Wendenburg, 2020; Wenden-
burg et al., 2019.
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Academic Mediation Programs Move –  
an Impact Report

Lin Adrian, Ulla Gläßer, Kirsten Schroeter

1. Introduction

Everyone in the field of mediation training has witnessed that training 
moves participants. That change and development occur in a training pro-
gram is no surprise (see Biesta, 2015), but the extent to which this happens 
and the components of change are not always predictable. As directors 
of two executive academic master’s programs in mediation and conflict 
management, we have often witnessed students moving in unexpected 
directions, at a much more profound level than anticipated, and far more 
so than we have seen in other types of educational programs. We looked 
in vain for studies outlining and documenting these effects and therefore 
decided to test our anecdotal evidence as a first step. To do so, we set up a 
study of graduates to help understand the movements brought about by 
academic mediation training programs and provide more solid evidence 
to explain the impact that we have observed.

In the study, we distributed a questionnaire that combined a multiple 
choice-format (quantitative data) with free text answers (qualitative data). 
Our analysis of the quantitative data indicates that graduates consider the 
program content highly relevant both on the professional and personal 
levels. They describe numerous ways in which they have used their knowl-
edge and skills in their everyday work-lives and multiple positive effects 
on their professional development. They feel more competent in handling 
their own conflicts and, in addition, detail a range of transfer activities be-
yond strict mediating (such as using mediation skills in other types of ac-
tivities, giving talks and publishing on mediation and conflict manage-
ment, introducing and promoting mediation in a variety of settings and 
influencing decision-makers).1

In this chapter, we explore the free text answers to one of the concluding 
questions in the survey which sought to capture the participants’ own un-
interrupted narrative about what participating in a mediation training pro-

1 For a more detailed account of the quantitative findings see Gläßer, Schroeter & 
Adrian (2020).
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gram has brought them. For the multiple choice questions, the range of 
answers was defined by us and, thus, limited by our understanding of the 
changes that participants may undergo. In a free text format, the gradu-
ates articulate their points of view more freely which provides richer data 
than box-ticking answers do. As we had hoped, their accounts refine our 
understanding of their learning experiences and add important outcome 
elements that we would otherwise have missed. 

We have enjoyed analyzing the data. Going through the many accounts 
from former students has been enlightening, moving, comforting and fun. 
In this chapter, we share our insights from the analysis in section 3 after 
describing our methodology in detail in section 2. In the final section (sec-
tion 4), we discuss the limitations of our study and reflect on the possible 
consequences for the conceptual design of masters’ programs in mediation 
and conflict management. We also consider the applicability of the study 
results to other types of mediation training programs.

2. Approach, Design and Methods Utilized in the Study

Our study uses data from two executive masters’ programs in mediation 
and conflict management – one at the University of Copenhagen (Den-
mark), and the other at the European University Viadrina Frankfurt (Oder) 
(Germany).2 The two programs were developed independently but share 
striking similarities: They have existed for a comparable amount of time 
(since 2002 and 2004 respectively) and cater to a similar target group of 
students with analogous motivations for studying mediation. The pro-
grams are based on quite similar conceptual and curricular designs and 
share the same basic understanding of mediation.

Students in both programs are typically academically trained profession-
als from a wide range of disciplines with at least some, and usually a sig-
nificant amount of, professional experience. Most participants aim to en-
rich their professional practice with new perspectives on handling con-
flicts and state of the art skills. Students or their employers pay consider-
able tuition fees.

The programs span across three or four semesters. The programs’ foun-
dations are interdisciplinary, drawing on conflict resolution, sociology, 
law, economics, political science, psychology etc. The design of both pro-
grams follows a blended learning approach with intensive on-site learn-
ing sessions combined with group work and self-study activities between 

2 See https://jura.ku.dk/uddannelser/efterogvidereuddannelse/master/ and 
https://www.rewi.europa-uni.de/de/studium/master/mediation/index.html

https://jura.ku.dk/uddannelser/efterogvidereuddannelse/master/
https://www.rewi.europa-uni.de/de/studium/master/mediation/index.html
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sessions. Participants study both the theory and practice of mediation 
and conflict management, as well as regulatory frameworks and precon-
ditions in different areas of society (from family to public planning and 
international peace making). They are encouraged to develop a substanti-
ated, critical perspective on alternative dispute resolution and their own 
understandings of conflict.

As program directors, we had access to almost all graduates since the pro-
grams’ inceptions in 2002 and 2004 respectively and assumed that they 
would be inclined to answer questions from their former training institu-
tions. We addressed the inherent problem of being too close to our object 
of investigation in a number of ways. The two master’s programs paired 
up, so that the program directors could provide for the outsider perspec-
tive for their counterpart. The survey was disseminated by administrative 
assistants and was completed anonymously, unless respondents chose to 
include their names for follow-up. We analyzed the data together, mak-
ing sure to ask critical questions and challenge our respective interpreta-
tions throughout.

In order to assess the impact of mediation training, we developed a ques-
tionnaire with 52 questions covering basic socio-demographic data, im-
pact on professional life, impact on personal life, and the ways in which 
graduates influence their professional surroundings through publications, 
speaking engagements, policymaking etc. In addition, we asked evaluative 
questions to contribute to the improvement of the programs.3 Most ques-
tions were in multiple choice-format, but a number of questions required 
the provision of a free text answer.

Questionnaires were administered in 2018, as an online survey4 in the lo-
cal languages. All alumni (a total of 600 former students) were contacted 
by e-mail and received a link to the online survey. We received 314 comple-
ted questionnaires in response, 281 from respondents still in employment 
and 33 from respondents who had retired or were out of work.

In this chapter, we focus on the answers to an open-ended question towards 
the end of our questionnaire: »Finally, please write a couple of sentences 
about what participating in the program has meant for you (it is ok to re-
peat aspects of previous answers).« 

As indicated in the introduction, this question was posed in order to cap-
ture the graduates’ own narrative about the impact that taking a master’s 

3 A copy of the questionnaire can be obtained by sending an e-mail to  
lin.adrian@jur.ku.dk, schroeter@europa-uni.de or glaesser@europa-uni.de.
4 Administered through SurveyXact.

mailto:lin.adrian@jur.ku.dk
mailto:schroeter@europa-uni.de
mailto:glaesser@europa-uni.de
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degree in mediation and conflict resolution has had – it was left open to 
them whether to focus on their professional lives, private lives or both. 

We limit our analysis in this chapter to answers from participants who 
are currently working, as the programs are primarily targeted toward ac-
tive professionals. Of the 281 respondents in this group, 178 answered the 
question and the average length of the answers was 42 words. We applied 
a qualitative content analysis in our examination of the answers (Druck-
man, 2005), and were inspired by grounded theory (Glaser & Strauss, 1967) 
in which data-analysis is performed bottom-up with no predetermined 
cate gories or hypotheses. Although our own personal and professional ex-
perience as educators and mediators inevitably informed our reading, we 
tried to put that aside and approach the material with an open mind. Our 
ultimate aim was to let the data speak for itself.

The Danish and German answers were translated into English so that all 
authors could examine the entire body of material. At first, we read and 
reread the answers individually, developing our own first ideas for analy-
sis. In our initial joint analysis, we looked for similarities and differences 
in the Danish and German answers in order to determine whether to do 
a comparative analysis or perform a joint analysis. As the differences be-
tween the two countries were insignificant, we determined that we could 
conduct a joint data analysis highlighting any important country specif-
ic differences. We went on to discuss our first impressions, exchanged ex-
amples and made a list of possible categories that captured the answers 
in analytically meaningful subgroups. We then reviewed all the answers 
again to test whether the categories adequately captured content that ap-
peared frequently. This led us to define some categories more sharply and 
dismiss others. 

As a result of this process, we have developed the following five categories 
that depict the main patterns of impact identified in the data:

1. Knowledge and skills

2. Professional identity and growth

3. Personal growth

4. Connection and network

5. Sense of frustration
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3. Findings

In this section, we present the findings on the impact of mediation train-
ing according to the aforementioned five categories. We will reflect on dif-
ferent aspects we found within these categories and quote illustrative ex-
amples from the free text answers. 

3.1. Knowledge and Skills

Former students report that they have obtained knowledge and skills in 
the field of mediation and conflict resolution through the programs. This 
is quite unsurprising since both programs are university-level and aim to 
combine academic knowledge of mediation, conflict and conflict manage-
ment with practical skills. The comments from graduates also show that 
many had a certain level of knowledge and skills prior to entering the pro-
grams which they feel they improved upon. 

Although neither program specifically aims to provide management train-
ing, many respondents explicitly highlight how the programs’ content is 
applicable in their managerial positions. This makes sense, as managers 
need to communicate clearly, deal with conflict and – at times – act in a 
mediating manner. The graduates may feel that the programs fill a void 
with regard to dealing with conflict in management training left by pro-
grams they have attended previously. 

The following statements give us a clearer idea about the connection be-
tween the programs’ content and management skills:

»The program has definitely made me a really good and highly regarded man-
ager – most employees follow my leadership because I am attentive, tolerant 
and clear and because I believe that we can find satisfactory solutions with-
in the organizational constraints. Empathy, attentiveness, building bridges 
between colleagues.«

»I have become a more competent manager (and meeting-participant) as I 
understand the value of listening and asking much better now.«

»It has been the best management education I have attended but I did not 
 realize that until afterwards.«

»I was able to noticeably improve my leadership qualities. They were not bad 
in the past, but today they are better: team-oriented leadership and no lon-
ger … autocracy.«

Former students report being less autocratic and more of a team leader, 
while others highlight acquiring better questioning and listening skills, 
being more responsive, as well as more empathic, inclusive and clear in 
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their communication – and reiterate central aspects of mediation such as 
building bridges and finding satisfactory solutions in controversial situa-
tions. The comments from the former students suggest that knowledge in 
the field of conflict management and mediation, supplemented by typi-
cal communication skills used in mediation are generally valuable in the 
field of management.

3.2. Professional Identity and Growth

Taking a master’s degree in mediation means much more than learning 
and applying new skills. In the answers that we analyzed for this chapter, 
we find it interesting that numerous comments shed light on the multi-
fa cetted effects of additional knowledge and skills. 

»It has given my practice a theoretical foundation …«

»Significant professionalization and academic foundation of know-how and 
skills in both conflict management and mediation.«

»Halfway through my professional life as a judge, the master’s program helped 
me to supplement my legal knowledge with theoretical and practical aspects 
of conflict in such a way that – hopefully – I can do more justice to the particu-
lar concerns of the parties in the proceedings entrusted to me.«

In the first and second quotes, the graduates describe how attending the 
program has helped them to establish firmer theoretical grounds for their 
mediation/conflict resolution expertise. The program has provided »a the-
oretical foundation« and »significant professionalization«, thus showing 
how post-graduate education can foster professionalization in the field of 
mediation/conflict management. Important criteria for any profession 
are specialized knowledge, shared education, autonomous work and pro-
fessional ethics (Staugaard, 2017). Belonging to a profession also provides 
an individual with a professional identity encompassing certain points of 
view and values as well as shared knowledge and skills (Adrian et al., 2014). 
Pursuing a master’s program in mediation readily contributes to the de-
velopment of a sense of professional identity as a mediator/conflict reso-
lution expert. A lingering sense of being a mediation and conflict resolu-
tion amateur is replaced by a sense of knowing what you are doing, of be-
ing a professional. 

The third quote suggests a similar phenomenon: Participants enter the 
programs as professionals from different fields, and the knowledge and 
skills obtained in the program complete those of an existing profession to 
thus make the graduates better professionals in their profession of origin. 
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Related to the sense of professionalization, many comments address – on 
a more general level – what we might term as professional self-confidence:

»A lot of self-discovery, but also self-assurance about my own competencies.«

»I would like to emphasize in particular that the program prepared me very 
well for ›the life out there.‹ I have absolutely no concerns about working as 
a mediator now.«

»The level of discourse is clearly higher than in lawyer trainings; it  strengthens 
self-confidence to have the master’s degree.«

»The education has been very important to me. After graduation, I got a 
new position... Now I speak with authority about mediation and how it can 
be used as a healthy alternative to courts. It has given me a stronger voice 
among decision makers. It has allowed me to pave the way for mediation in 
my community.«

»Self-assurance«, »self-confidence« and »no concerns about working as a 
mediator now« attest to how these graduates have grown professionally. 
This may provide graduates with more certainty about their professional 
work and a sense of realizing their potential. This self-confidence also en-
ables them to speak about mediation with more authority – which is an im-
portant factor for many. This may be inside organizations or on a communi-
ty or political level, like the former student quoted above who felt embold-
ened to pursue a pro-mediation agenda much more effectively than before.

The free text answers also reflect how obtaining a master’s degree in me-
diation positively affects careers in various ways: 

»I wanted to change my career away from communications to something in-
ternational and/or conflict related. It happened two years later and now I work 
for [name of international organization] as a monitoring officer.«

»The program helped me to establish my career in ADR over the course of the 
past almost ten years.«

»I have become able to use mediation as part of my services as a freelance 
 occupational psychologist.«

The impact of the degree on a career can be quite profound: It can be the 
stepping-stone towards a change of career path for some, or a means for 
people to add a new service to what they already do. The change can be part 
of a deliberate plan as we see in the first quote, where the graduate entered 
into the master’s program for the purpose of making a career change. For 
others, career changes come in unexpected ways: 
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»It was intended to further my skills in my job at the time but it has now be-
come my livelihood and the golden age of my professional life.«

In addition to these effects, it seems that both the program content and the 
degree itself impact careers in other very interesting ways, too. We noticed 
a number of comments that speak to a new sense of professional meaning 
or a sense of »coming home« professionally: 

»I chose to become a mediator in a time-limited position on a part-time ba-
sis and with a much lower salary. Will never regret this decision. Always new 
challenges and possibilities for development. The contact with the parties is 
exciting and two days are never the same. Experience the job as meaningful.«

»I feel that I have learned something with meaning and added value for my 
social environment.«

»The master’s program in mediation was a real pathfinder for me: it gave my 
law studies a meaning in retrospect (!)...«

»In addition, my studies have helped me with my professional reorientation, 
so that I have now found a new job... that gives me a lot of pleasure and that 
unites the various areas that are close to my heart: children, family law and 
mediation.«

»I have thought a lot about my attitude in communication, mediation and 
conflict. Above all, I feel that I have arrived where I can be.«

Related comments such as »feel that the job makes sense« and »I have 
learned something with meaning and added value for my social environ-
ment« suggest that the graduates are not only engaged in professional ac-
tivities that they enjoy and find fulfilling, but that they have arrived in pro-
fessional situations which are more meaningful to them on a deeper level. 
Some even feel that they have come home professionally. 

Mediation and conflict resolution, as taught in both programs, are based 
on a set of explicit values and principles, such as self-determination of the 
parties, acceptance of conflict as an inherent part of life, and a humanis-
tic, systemic approach to communication and conflict resolution. These 
values and principles also underpin and inspire the academic and prac-
tical activities within the programs. The students identify with and expe-
rience this value set at play on various levels throughout their study life 
while attending the program, and we are convinced that this contributes 
substantively to the sense of finding meaning. Additionally, some people 
may come to the program with a permanent feeling of (mild) psychologi-
cal discomfort caused by having a job or work environment that does not 
correspond well with their attitudes and beliefs (on cognitive dissonance, 
see Harmon-Jones and Mills, 2019). Making professional changes may re-
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lieve this tension or eliminate it altogether, which may arguably also be an 
aspect of comments referring to »arriving« and giving law studies »mean-
ing in retrospect«.

3.3. Personal Growth

Most academic programs do not (overtly) advertise personal growth as a 
part of the package. However, in our view, the practice of mediation and 
conflict resolution without self-awareness is futile. Hence, our programs – 
like any good mediation training – include a fair amount of self-reflection 
in feedback activities, group work, and reflection on action (Schön, 1987). 
As a result, our graduates, like most who have undertaken intensive medi-
ation training, have experienced changes and growth on a personal level: 

»It has had a profound impact on my work, my personal and private life. I have 
become very well equipped to face the world, my fellow humans, my fami ly 
and myself. I had not imagined it would turn out to be such a profound change 
for me. It has really been a tough process and a rewarding one. I am deeply 
grateful that you granted me this opportunity. THANKS!«

»I cannot put a price on the importance of the education for me; it has changed 
me as a person. The program led me to a path which I by intuition knew was 
right, but I did not know that it existed.«

»My studies and the network I have gained through them, have added an 
enormous value to my life. Mediation has changed me in a positive way.«

»The program was very important for me personally in many respects and 
resulted in changes on several levels (which I can only rudimentarily describe 
here). On the one hand, I have been engaged with myself and my attitude to-
wards conflicts and have learned more about myself than I could ever have 
imagined. This was not an easy and pleasant process, but in the end it was in-
credibly helpful and enriching for me and my work as a mediator.«

»The program has really contributed to my professional and personal develop-
ment. I have learnt so much about myself personally...«

These comments explain that going through the program can have a pro-
found – and for many unexpected – impact not only on the professional 
level, but also on a personal one. Students enroll in an academic program 
that does not flag personal development as a component, but we hear no 
complaints about the inclusion of this aspect of the education. Former stu-
dents regard this very positively, using descriptors like e. g. »better«, »pro-
found«, »helpful« and »enriching«. One comment honestly explains that 
it was not »an easy and pleasant process, but in the end it was incredibly 
helpful and enriching for me and my work as a mediator«. The pain is clear-
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ly outweighed by the gain. Quite a few former students describe the im-
pact of the program as life changing, for example:

»I have radically changed my life. I quit a management job to become self-em-
ployed. I got divorced during the last exams, but in no way do I attribute this 
to the education;-). On the contrary, I am convinced that my knowledge of 
and experience with conflict has contributed to the fact that I got through 
the divorce in a constructive manner. Today, I am convinced that I will con-
tinue to support people in difficult situations. I embark on a psychotherapy 
education in 2019 (much inspired by the master’s in mediation and the idea 
of continuing education).«

»Participating in the master’s program has changed my life. The decision for 
the program was one of the best decisions of my life! The program sets the 
bar very, very high for all subsequent training courses with regard to content 
quality, implementation, and the people involved!«

»The master’s program has changed my (private and professional) life.«

These and other similar comments reflect the profound level of change 
that some graduates experience. This shows that participating in a mas-
ter’s program in mediation not only enhances or expands what the par-
ticipants do and who they are; it can even become an existential turning 
point. This turning point may be a result of graduates gaining a sense of 
agency, in accordance with Biesta’s suggestion »that education always func-
tions in relation to three domains: that of qualification, that of socializa-
tion and that of what, with a technical term, I have referred to as subjecti-
fication, which is about the ways in which students can be(come) subjects 
in their own right and not just remain objects of the desires and directions 
of others« (2015, p. 235). 

In summary, we want to assert that, for many of our respondents, the im-
pact they experienced is not one of either professional or personal growth. 
These aspects of growth rather seem to go hand in hand, as many of the 
quotes above demonstrate. As they address this dual growth experience, 
many graduates also express shifts in their general view on conflict and 
conflict handling, and on human communication and interaction at the 
same time. They begin to see »conflict as an opportunity and a challenge 
rather than a burden«. Others comment on how their horizons have been 
broadened, how they have »greater respect for fellow human beings and 
their points of view« and how they have gained »a new understanding 
of what it means to be a human«. This suggests that attending a master’s 
program in mediation broadens and deepens the framing of communi-
cation, conflict, and humans in general and for some changes their over-
all approach to life by offering a new mindset on a number of key issues. 
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3.4. Connection and Network

Participants in the mediation programs share an intensive and quite inti-
mate learning experience over an extended period of time (3 to 4 semes-
ters). They engage in numerous simulations, communication exercises, 
and self-reflections, whilst both giving and receiving thorough feedback. 
In addition, the implicit and explicit certainties acquired and relied upon 
in their primary discipline are regularly challenged. Students therefore 
get to know each other very well both as professionals with diverse back-
grounds and as quite different personalities. They appreciate each other 
greatly, as evidenced by the adjectives used to describe former fellow stu-
dents such as »interesting«, »special«, »inspiring« and »fantastic«. They 
also learn to appreciate the heterogeneity of the group and establish ways 
of inspiring each other. 

According to many respondents, this personal encounter has value in and 
of itself:

»Meeting so many fellow students with different qualifications who have the 
same interest, aptitude, understanding, was a very large part of the value of 
attending the program for me.«

»I have come into contact with fascinating people who have shown a high 
 level of self-reflection, which I find very interesting.«

»Thanks to our colorfully mixed class, I have gained an insight into the pro-
fessional fields in which mediation is relevant and can be used. I would never 
have thought of some fields without these insights.«

»I feel comfortable in the [mediation community], and our joint understand-
ing of values contributes to that.«

For many, these encounters facilitate the development of a strong network 
which, we think, is then strengthened by an evolving sense of communi-
ty. Participants who choose an educational program such as a master’s in 
mediation likely share a number of interests and thus form a »communi-
ty of interest« from day one. Over the course of the program, this initial 
community of interest may evolve into a community of practice that, as 
defined by Wenger (1998), »are groups of people who share a concern or a 
passion for something they do – and learn how to do it better as they in-
teract regularly« (p. 1). As mediation programs explicitly educate and train 
(future) practitioners, participants also »develop a shared repertoire of re-
sources: experiences, stories, tools, ways of addressing recurring problems 
– in short a shared practice. This takes time and sustained interaction« (p. 
2). This process is a powerful source of bonding and network formation. 
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Whereas to some the network is predominantly professional in nature, to 
some it generates meaningful friendships:

»I also found the conversations and personal exchanges with other students, 
to whom friendships have developed in the meantime, a great enrichment 
and still value them very much. It is a nice feeling to feel connected with so 
many different people ( from a variety of different disciplines) through the 
enthusiasm for mediation.«

»During this time, I got to know people with whom I am friends, and this has 
enriched my life.«

While making new friends may be expected during a first course of studies, 
typically among a group of rather young people as they follow bachelor’s 
courses, it is less of a given in cohorts that are more diverse, with an aver-
age age over 40, comprised of participants who have already completed at 
least one study program and who are well-established on their career paths 
as well as in their personal lives. We think that the new friendships between 
some graduates are an additional result of the intense interpersonal expe-
rience of the program in combination with a sense of belonging to a com-
munity of practice with shared values and passions (as described above).

Irrespective of whether participants focus on the professional aspects of the 
network and shared practice or on the personal relationships, both prac-
tices of relating to and learning from each other help to create a sense of 
belonging – a belonging that endures far beyond graduation.5

3.5. Sense of Frustration

We have pointed out a number of ways in which participants in  academic 
mediation programs experience movement that – so far – has seemed 
unequivocally positive. However, some participants also describe some 
ambivalent or even uncomfortable effects of becoming sensitized to the 
complexities of communication and conflict while undergoing media-
tion training. 

Studying mediation and conflict management sharpens perspectives on 
conflict and provides an awareness of the somewhat overwhelming array 
of circumstances that are suboptimal.

»Participating in the program has led me to perceiving drawbacks [with re-
gard to working conditions] even more intensely.«

5 From the quantitative data of our survey, we know that more than 80 percent 
of the graduates meet at least once a year and almost 30 percent meet more than 
eight times a year.
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»With all my knowledge (regarding interests etc.) it is sometimes even harder 
to come to terms with obviously ›irrational‹ decisions by superiors.«

This can spark calls for improvement with regard to the handling of con-
flict in real life. In addition, becoming more competent in handling con-
flicts may lead to situations wherein graduates’ enriched repertoire of in-
terventions and behaviors is met with resistance or elicits critical feedback 
from colleagues and/or superiors:

 »In conflicts within my working environment (with colleagues or superiors), 
people unfortunately often lack the willingness or ability to engage in media-
tive ways of thinking.«

»My belief that conflicts can be resolved more constructively if dialogue is 
 established between the parties has been reinforced. It is frustrating when 
parties maintain that it is better not to engage in dialogue.«

»Surely I could often apply what I have learned. But unfortunately, one also 
reaches one’s limits when on the one hand, this method of conflict resolution 
is not appreciated or not understood – and when on the other hand, I some-
times lack distance when I am personally involved.«

»I was able to noticeably improve my leadership qualities... Nevertheless, 
from time to time my superior accuses me of provoking conflicts instead of 
 solving them...«

Obtaining a master’s degree in mediation means developing from being a 
relative novice with regard to conflict and conflict resolution to becoming 
an expert on these matters (Dreyfus & Dreyfus, 1980). The quotes above 
illustrate that while becoming an expert in a field is rewarding in many 
ways, it can also be the source of frustration. 

Some participants envision taking part in the mediation program as a path-
way into a practice as a freelance mediator. It is worth noting that neither 
program promises such a transition into successful mediation business, as 
it is not yet a well-established path and requires a lot of personal stamina 
and persistence. Nevertheless, it is understandable that a number of par-
ticipants have that goal. Participants who enter the program with this as-
piration may feel a sense of disappointment and frustration when realiz-
ing how difficult it is to become a full time mediator.

»I took up the master’s program in the hope of becoming self-employed in 
this field – which has remained an illusion. But mediation became a profit-
able add-on (though not financially profitable).«

 »I – or rather we – were very euphoric in our training. Our trainers ignited the 
fire in us. Unfortunately, I reverted to the everyday grind in my job as well as 
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in my private life. Mediation is still of little importance. Mediation as a main 
occupation is difficult, because it would not secure the livelihood.«

»High contribution to personal development, but not the expected develop-
ment towards mediation as a real occupational field. In my opinion, this shows 
that the possibility of earning a living with mediation is rather low. Neverthe-
less, I took a lot out of the program; on an emotional level there is a deeper 
connection compared to my basic training as a lawyer.«

This frustration was only expressed among German respondents and we 
looked at different hypotheses in order to understand this difference be-
tween the German and Danish graduates who otherwise appear similar in 
almost every respect. The difference does not come from a divergence be-
tween the mediation activities as one might think. From our quantitative 
data, we know that the number and range of mediation activities after com-
pleting the mediation program are similar in both countries. Therefore, 
the frustration some respondents described seems rather to stem from di-
vergent expectations: Potentially, Danish participants are less likely to en-
vision a (full-time) freelance mediation practice and are hence less often 
disappointed. Frustration may further be fueled by an ongoing critical dis-
cussion among practitioners, mediation organizations and policymakers 
about the slow development of the mediation market in Germany. When 
the German Mediation Act was introduced in 2012, the legislator aimed to 
increase the use of mediation and stimulate the economic development 
of the mediation market through this process. A first evaluation from 2017 
(Bundesministerium für Justiz und Verbraucherschutz, 2017) found little 
such effect which caused discontent among stakeholders. These measures 
contributed to a sense of impatience and might explain why some Ger-
man graduates scrutinize the value of their mediation education by look-
ing on the return on their investment. While the Danish market for medi-
ation practice is limited in the same way as it is in Germany, the discourse 
surrounding it is different. Danish mediators discuss and lament the low 
use of mediation as well, but do so with critical wonder rather than out-
right discontent and without strong mediation organizations or govern-
ment initiatives pushing for a faster development.

4. Concluding Remarks 

The findings of our study confirm and expand the anecdotal evidence of 
change that gave rise to the initial idea for the empirical exploration. In 
both countries, most graduates report significant changes in their profes-
sional and/or personal lives – and attribute these, mostly positive, changes 
to their participation in the master’s programs. Beyond acquiring knowl-
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edge and skills, many respondents report that the study program has 
changed their perspective on communication and conflict, their attitude 
towards their work-life or even, in some cases, their entire lives. They have 
experienced professional and personal growth, and become part of a new 
network. For some, a sense of frustration has accompanied them in the 
move to new levels of understanding. 

The findings confirm our impressions from evaluations and many informal 
conversations with students over the years. Even so, we were taken by sur-
prise by just how much change the programs fostered and felt enlightened 
by the categories of change that illustrated how multifaceted this change is. 
This notwithstanding, some methodological considerations regarding the 
approach of our study and its specific advantages and challenges still hold: 

First of all, the personal and professional changes that have been  reported 
in our survey cannot be attributed to the participation in a graduate pro-
gram alone. In order to avoid over-estimating the effects of training, it is 
prudent to consider other factors which enable or catalyze this impact. 
Some respondents hint at aspects such as readiness for change and pre- 
existing levels of expertise. 

Secondly, we asked graduates for a self-assessment of a study program that 
they had consciously chosen, paid for and invested a significant amount 
of time and work in. This might provide overly positive assessments of im-
pact, a cognitive or perceptual distortion also known as self-serving bias 
(Forsyth, 2008).

Furthermore, most of the graduates, after several semesters of intensive 
engagement with the program, have developed quite a personal relation-
ship with the trainers and program directors. This creates heightened 
trust, openness and a readiness to invest time in completing the survey 
– but it might also produce some distortion in the form of answers that 
aim to please.

Last but not least, we – as the program directors – were, of course, also sus-
ceptible to the effects of a self-serving bias. We are convinced that media-
tion skills and the underlying mindset are very useful in many domains of 
life; we want to offer programs that equip participants with as many useful 
resources as possible and we are happy to see a rich outcome of our efforts. 
However, we tried judiciously to control our own wishful thinking and, by 
combining the German and Danish surveys, introduced a crossover (semi-)
external perspective while collaboratively interpreting the data. Insider re-
search on professional education has a long history and is, as Humphreys 
(2012) puts it, »a growth industry«; we agree with her that it should be our 
aim »to become risk-aware rather than risk-averse, given that  insider re-
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search can excavate rich data from the deep strata of our consciousness 
and communities, and given the impossibility and undesirability of elim-
inating risks« (p. 582).

Even in light of this critical assessment, the study gives new empirically 
founded proof that the value of thorough mediation training goes far be-
yond acquiring mediation skills and, in fact, generates change in a num-
ber of ways. The analysis provides a refined understanding of the different 
dimensions of impact and change experienced by participants in an aca-
demic mediation program. The categories that we were able to carve out 
from working through the free text answers provide us with a  targeted 
perspective and more precise language when we reflect on the movement 
generated or at least catalyzed by such programs.

This, in turn, leads us to reconsider and refine the concepts of our pro-
grams: Which aspects of change do we foster consciously, and which hap-
pen more by chance? How could we optimize curricular content, didactic 
approaches and the overall structure of our programs to reflect the  findings 
of this study in order to counter frustrations and support the obvious posi-
tive impact of the mediation training at the personal,  professional and so-
cietal level? 

We have studied two executive, university-based master’s programs. There 
are a wide range of shorter and longer mediation training programs of-
fered at educational institutions, by professional organizations and by 
private providers. Participants in these programs similarly acquire knowl-
edge and skills, experience personal growth, develop professional self-con-
fidence and build a network. Therefore, we speculate that the findings of 
our study (at least partially) apply to other types of programs as well. Al-
though we think that the depth of development in each of the areas that 
we have identified in this study is unique to programs that combine the-
ory and practice over longer periods of time in an acedemic setting, we 
nevertheless hope that our study will inform and inspire other programs 
and trainers in defining the effects of their training and in thinking about 
program development. 
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Mediation Moves: The Effects of Mediation 
Training – in Stories

Greg Bond with Eva Chye, Alexander von Aretin, Sophie Tkemaladze, Larissa 
Wille-Friel, Tat Lim, Elena Koltsaki and Marion Uitslag

Introduction

Greg Bond

When I ask myself how my mediation training affected me, I think back to 
the first enthusiastic months. I experienced so much transformation. This 
was personal and it was professional. I gained new pictures of myself and 
of old conflicts and wounds, and I gained new insights into others and their 
needs and reasoning. I gained new skills for communication with mem-
bers of my family and at work. 

Shortly after the mediation training I began to redefine my professional 
life, and have since entered on a completely new career. There is more bal-
ance in my life. More than ten years on, I also ask myself if this transfor-
mation has always been good. Have I learned to give up too easily when it 
comes to asserting my »rights«? Have I become impatient with old friends 
and with colleagues, and do I expect too much of others when it comes 
to the ability to listen, or the ability to deal well with conflict and see the 
many sides to the story? And how deep has any change really been? Each 
of these insights and all of these questions could be illustrated with a story.

I cannot be sure of course if the changes I have experienced are all attribut-
able to mediation training and practice. Maybe I would have become wiser 
anyway. Maybe not. This is no more than a story I like to tell.

I have always been interested in stories. Stories are subjective; they tell it 
how the storyteller sees it. Stories are ambiguous; they never have all the 
answers. Stories can be key in mediation. Stories are fun to read. Stories 
are inspiring.

The following seven stories are told by people who trained in mediation 
and live and work in different parts of the world. I asked them to tell a  story 
about how mediation training changed their lives – whether personal or 
professional. The seven storytellers are not all practicing mediators, but 
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they all write about how mediation training led to transformation. How it 
moved them somewhere they had not been before.

Eva Chye and Sophie Tkemaladze write about shifting communication pat-
terns in professional interaction. Tat Lim writes about a fundamental shift 
in his approach to lawyering, which is echoed by Elena Koltsaki, who adds 
a story about how she became a different kind of mother to her three chil-
dren. Larissa Wille-Friel writes about the expectations that she had of »be-
coming« a mediator and how the small changes in communication have 
made a difference to friendships. Alexander von Aretin also addresses how 
his practice as an attorney has changed, while finishing with a story about 
his family. Marion Uitslag’s story is about family too; she relates a person-
al tragedy and reflects on how mediation training gave her a new perspec-
tive. I think that these stories all have one thing in common: they show how 
the authors have gained a new sensitivity and different kinds of self-reflec-
tion through training as and, in some cases, also working as mediators.

I warmly thank the contributors to this collection for their openness and 
their willingness to share their stories. I hope that readers may be inspired 
by reading them. We all have stories to tell.
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Backpackers, Vegetables and the Disruptive Power of Mediation

Eva Chye

So, what has digital disruption got to do with mediation?

As an innovation consultant, I see organisations prioritising technology 
solutions over human-centred solutions. Given that I am also trained in 
mediation, I have noticed that the best results happen when organisations 
prioritise customer needs and staff input over technology.

In an era where artificial intelligence, robotics and the internet of things 
are revolutionising the way we live, work and play, it is understandable 
why clients want to focus on technology-driven solutions. Yet, when you 
think about it, automations are only tools of trade, humans are the real 
drivers of growth.

At almost all of my client meetings, a client starts off wanting to know what 
kinds of innovation are happening »out there.« Do I foresee digital disrup-
tion and how it is going to impact their business? There is a lot of pressure 
on executives to respond to a dynamic environment quickly, cheaply and 
effectively. They want to know if I can recommend a tech solution that can 
address these concerns.

Recently, a client gave an example of how they have been encouraging in-
novation in their organisation. In the spirit of thinking outside the box, the 
brief given to staff was to come up with creative ways to get backpackers 
to eat more vegetables. I should clarify that this company’s business has 
nothing to do with backpackers or vegetables. This was a game and partici-
pants had fun coming up with cool ideas, one of which involved a spacesuit.

However, it struck me that none of the ideas explored whether said back-
packers actually wanted to eat vegetables or the reasons they weren’t eat-
ing enough vegetables. The gravity of the discussion was centred on in-
novative ideas.

When I pointed this out to the client, I was met with a blank stare. This was 
only a game and there was time pressure. The team were tasked with de-
veloping innovative solutions!

So I asked the client isn’t that how we respond to real-life situations? Time 
is always tight and solutions are always required sooner rather than later. 
This time I was met with thoughtful silence.

Mediation has taught me that impactful outcomes are only achievable 
when we peel back the layers, understand underlying interests and give 
stakeholders the autonomy to develop mutually agreeable solutions.
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Going back to the example of fibre-deprived backpackers, after a moment’s 
silence, the client said, »We need to shift our focus back on what custom-
ers want and then think of creative alternatives to deliver what they want.«

You should have seen the smile on my face. I am not proposing mediation 
as a management practice. What I do know is that even though digital in-
novations are changing the way we live and work, they do not change hu-
man needs and emotions.

Mediation training has allowed me to be conscious of the importance of 
human-centred solutions. In consulting clients, I have helped them to rec-
ognise that sustainable growth depends on staff who are inspired to accel-
erate innovation and are given the capacity (within broad parameters of 
control) to conduct open, interactive discussions and develop the best solu-
tions for customers and therefore the business.

In fact, since mediation requires parties to put all the solutions on the  table, 
it actually encourages creativity and innovative ideas.

After all, innovation might be the engine of growth but humans are the 
drivers.

Eva Chye is an account director at PwC Business Align and Connect in Perth, 
Australia.

In 2016 she did a Certificate of Advanced Study and Training in Mediation 
at Humboldt University Berlin, Germany, as part of a postgraduate degree 
in International Commercial Law with The University of Western Australia.
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The Conflict Resolution Journey

Alexander von Aretin

1. Experiences from My Studies in Mediation at the European University 
Viadrina in Frankfurt (Oder) 

In autumn 2015, I successfully completed my education as a mediator at 
the Viadrina University in Frankfurt with a master’s degree. A fulfilling 
time had come to an end, in which, after many years as a lawyer, I dealt 
with out-of-court conflict resolution and gained a great deal of expertise 
in communication and behavioural psychology, intercultural communi-
cation, negotiation as well as sociology and various ADR methods. In ad-
dition, it was very enriching for me to be able to escape from my work rou-
tine as a lawyer during the usually three-day study blocks and to be able to 
dedicate myself to mediation training with fellow students of all ages and 
from various occupational groups such as psychology, business adminis-
tration, theology and education. Not only professional contacts, but also 
friendships have developed with many of these fellow students. 

After completing my training, I returned to professional practice, stuffed 
full to the brim with a »craftsman’s toolbox« consisting of a five-phase me-
diation model, omnipartiality, a circle of chairs, active listening and the 
loop of understanding. I now saw my work with different eyes and listened 
even more attentively to the parties in order to understand their real in-
terests behind the dispute and to encourage them to find a personally and 
economically sensible solution. This not only in litigation, but also with-
in the framework of contract drafting and negotiations or the preventive 
avoidance of legal disputes. Increasingly, I also began to mediate in share-
holder disputes or family disputes.

2. Practical Experience 

To what extent has my mediation training at Viadrina influenced or 
changed my practical work? 

At first I had to find out that classical mediation could not easily be imple-
mented in practice, especially against the background of my other legal ac-
tivities and the expectations that these usually brought. In my role as an ac-
tively advising attorney, many clients expect not only facilitation and pro-
cedural support from me, but also creative proposals for solutions. Should 
I therefore take a more active role than the classic mediator and facilita-
tor role would allow? I have successfully done this many times, not least 
because many clients are not as autonomous and »reasonable« as was as-
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sumed in my mediation training. A »narcissistic« approach resistant to ra-
tional argument seems to unfortunately be on the advance, and the power 
factor is increasingly played out in negotiation and also in mediation. Cir-
cumstances that demand stronger control of the procedure from me than 
I would have expected after my training. 

Increasingly, I am experiencing that frozen conflicts cannot be solved 
around the table. The fronts are too hardened, arguments are repeated, and 
there is little readiness to open up to the arguments and points of view of 
the other sides. This, however, opens up possibilities for creative procedur-
al designs, as I would like to illustrate below using the example of a con-
flict in my own family.

3. The Conflict in My Family

After an inheritance dispute, a serious conflict broke out between two 
brothers that divided my whole family. For ten years the conflict deepened 
to the point of house bans and criminal charges. Lawyers’ attempts at con-
ciliation and several mediations did not help. Communication was broken 
off. People only spoke to each other when absolutely necessary. The whole 
family, from grandmother to grandchildren, suffered. 

As a member of this extended family and direct cousin of the quarrelling 
brothers, I was asked to try another mediation »as a last resort.« I thought 
about finding a new setting to make a change of perspective possible. I de-
cided not only to change the place where the conflict was negotiated (up 
to that point, people had met in the family house that was the subject of 
the disputed inheritance), but also to integrate the disputants into a  larger 
circle of people, as the next generation in the family had good relations 
and considered this dispute superfluous. I therefore proposed not a round- 
table mediation with a typical mediation procedure, but a two-week family 
trip to Armenia, a country the family originally came from, but that living 
members had never visited. To my astonishment, this suggestion was not 
only accepted by both brothers, but a total of twenty-three people from the 
family wanted to take part in this adventurous individual journey, in to-
tal seven from the generation of the brothers in dispute, and sixteen from 
the next generation, aged twelve to twenty-three years.

Would this journey go well after this long period of conflict? I was not the 
only one to think of murder and manslaughter! 

We started off from different places in Germany and met up in Yerevan, 
sceptical about what was ahead of us. We drove through the rough and hot 
country, hiked to various monasteries, churches, and museums, climbed 
mountain peaks, and spent the evenings with locals. We talked to many peo-
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ple and looked for our common family roots. These other topics, the com-
mon search for the common history, getting to know each other in a new 
situation, and coping with the same everyday issues, such as how to sur-
vive the dirt in a hostel, how to get up a mountain in the heat, and asking 
why Armenians always seem to eat the same vegetables, already relaxed 
many tensions. In addition, we had to cope with dangerous situations to-
gether (crossing rivers, crossing suspension bridges, driving along a dan-
gerous border between Armenia and Azerbaijan in a state of war) and we 
gained many common insights. One insight was that the children of the 
quarreling brothers, who had not seen each other for years, understood 
each other very well. Much cognac and good stories from interesting Ar-
menian hosts did the rest.

In the end, the journey ended well and all participants were not only talking 
to each other again, but had also learned a lot from each other. The con-
flict had not yet been settled, but many interests, needs and motives had 
been clarified, without the word mediation having been used or the con-
flict discussed even once during the whole trip.

4. Conclusion

Sitting together around a table and concentrated work in the office setting 
is usually right in a professional context. In the case of frozen conflicts, a 
different setting in a non-professional context can lead to a change of per-
spective and help to resolve frozen positions. Talking becomes possible 
again, which facilitates communication and clarification.

Alexander von Aretin trained as a mediator with the master’s in mediation 
at European University Viadrina in Frankfurt (Oder), Germany, between 
2013 and 2015.

He is an attorney and partner at the law firm Graf von Westphalen in Ber-
lin, Germany.
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Listening to Others, Listening to Myself 

Sophie Tkemaladze

I realised mediation training had affected my life outside of the training 
and any formal practice of mediation quite soon after the training. Here 
is how it happened.

Shortly after the training I was elected to the board of a professional asso-
ciation. At one of its first meetings the board gathered to discuss the type 
of membership it would have and the prerequisites for acceptance into the 
association. One of my colleagues and I had a certain view on that matter 
which we voiced. Several other members of the board expressed a view op-
posite to what we proposed. As I was listening, I noticed I was summarising 
their viewpoints, asking questions and genuinely trying to understand the 
rationale behind what they were saying. The discussion was taking quite 
some time and most of it was being taken up by the conversation focused 
on the viewpoint of the members who contradicted the initial position of 
myself and my colleague. 

My colleague turned to me and asked me, in a private conversation, why I 
was not voicing our arguments? »Don’t you think that our proposition is 
the right way to go?« he asked. To which I responded that I did not know. 
He said, »Well, you are changing your mind very easily, Sophie.« I took his 
comment as a critique of my weakness in not being able to uphold my 
point of view. Being a newly elected member and one of only two women 
in this board with nine members, I felt attacked. I challenged him and lec-
tured him a little on the purpose of the discussion and the importance of 
being open to the possibility of changing one’s own mind. But he stern-
ly defended his opinion right until the end of the meeting, whereas I end-
ed up sharing the view of the others and supported the decision favour-
ing their proposal. 

I had mixed feelings about how the meeting went. On the one hand, I felt 
good that an open discussion had taken place and that I had listened and 
discovered perspectives I had never thought of before. I was confident that 
the decision made was the right one. On the other hand, I was not happy 
about the dynamics of the conversation with my colleague. I went through 
what had happened several times in my mind. I asked myself: How did I 
feel when he said that? Why did I feel that way? What assumptions did 
I make? How did I act? Could I have done anything else? These were the 
kind of questions that help people climb down the »ladder of inferences« 
to which I had been introduced during my mediation training. In search-
ing for answers I realised I had not found out what my colleague had real-
ly meant. I had assumed that his comment was accusatory and started to 
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justify and defend myself; even if my assumptions were right, I had failed 
to find out why my colleague saw things that way? Maybe there was some-
thing about how I was listening? Or when? Or to what or whom? Or some-
thing else? I did not know. I had dismissed his feedback without first find-
ing more about it. I had failed to listen. 

What happened that evening happened many times afterwards, and is 
demonstrative of two ways mediation training has triggered the moves:

1. The way I listen to differences in opinions and the way I manage those 
differences has become more productive. The urge to assert has been sub-
stituted by curiosity. A whole new world of perspectives and information 
of which I was ignorant has now started to flow. That helps me to be more 
efficient and helpful in both professional and personal settings.

2. Of course, just like during the conversation with my colleague that eve-
ning, I often fail to listen when other »natural« reactions and habits take 
over. The change, however, is that now I am more aware when that hap-
pens. The same tools help me listen to myself. As I take time to reflect on 
what is going on in my head or heart, I discover habits, biases and drivers 
which I was not conscious of. I must say, those discoveries are not always 
pleasant to acknowledge. But knowing them gives me a chance to ask my-
self if they are something I want to (and can) change or should I (do I have 
to) keep, manage and own them? Grappling with my own challenges is an 
exercise which helps me make positive changes in my life and makes it 
more meaningful. 

Sophie Tkemaladze mediates commercial and labour disputes at Tbilisi City 
Court, Tbilisi, Georgia. She is an independent practitioner and an assistant 
professor in private law at New Vision University, Tbilisi, Georgia.

She did her first mediation training at Harvard Law School’s Harvard Medi-
ation Program in the USA in February 2016. 
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Why Tea and Cake Help Me to Integrate Mediation in My Life

Larissa Wille-Friel

Tea and cake had a place in my life (and heart) long before mediation 
walked into it. Well, having heartfelt conversations while drinking tea and 
eating cake.

Staying up late talking to friends or family with a steaming cup of hot tea 
and a slice of delicious cake always felt comforting and right. Even Big Bang 
Theory’s Sheldon Cooper, who is not well equipped to deal with emotional 
situations or conflicts, knows to offer a hot beverage to someone in a cri-
sis or with worries.

Mediation is an inner voice that guides me and influences me in daily sit-
uations whether in my private or work life. My mediation training offers 
me tools that compliment (and maybe even »complete«) the experience 
that I have acquired in over ten years of working as a student counsellor. 

I have to admit that I assumed that becoming a mediator would help me 
more in my own conflict situations, but the fact is that I am still as affected 
by conflicts as I was before. But mediation does provide guidelines. It helps 
me understand. And being affected isn’t necessarily a bad thing; it shows 
me how my clients might feel in conflicts. My personal insight might help 
me understand their situations and to develop an idea as to what might 
feel helpful to them. 

Because I have a counselling background that focuses on fact finding and 
then helping others to make their own decisions about their academic 
careers, I am used to being asked for information or help. My mediation 
training helps me to further suppress my urge to jump into action right 
away, provide the apparently required information or take somebody by 
the hand and accompany them through the next steps – whether these be 
applying for university or a scholarship, or something else. My mediation 
training guides me in helping people to help themselves. After integrat-
ing this at work, I am getting better at using this special kind of help while 
talking to my family and friends as well.

I catch myself using techniques like active listening, mirroring, looping, and 
others, on my friends and family members too. When I realise this, I try to 
blend these techniques into the conversation naturally and use them au-
thentically – not just as way for me to practice my skills. My husband sees 
through me very quickly and sometimes teases me if it isn’t natural. But I 
have had some great experiences with my girlfriends. On two different oc-
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casions with two different friends, I had conversations in cafés where I real-
ised how my mediation training has transformed the way I communicate 
and has enabled me to help them through difficult times. While drinking 
tea and eating cake they told me about the conflicts they were involved in. 

Let me take you along to a typical meeting with one of my friends. After 
sharing each other’s news, we talk about things that are on our minds or 
worry us. My friend usually asks me something like »what would you do in 
a situation like this?« Or »do you think I made a mistake when I said (did) 
that?« Or »what should I do next?«

My initial impulse is still to jump into problem-solving mode and either 
take action for my friends or answer along the lines of, »Oh I know exact-
ly how you feel because I have been in your position too and I think you 
should act the following way.« But I am getting much better at catching 
myself before I impulsively say something like this. Instead I try to apply 
the techniques of active listening and mirroring, voicing what I believe I 
might be hearing between the lines, and asking questions instead of giv-
ing answers or opinions.

My friends seem to feel taken seriously, to feel heard and have room to 
reflect on their own thoughts. Sometime we even unearth some hidden 
thoughts or feelings like the iceberg under the surface of the sea.

Since I love talking to friends and to people in general, I sometimes need 
some help to provide pauses and space for my friends to reflect. I can rec-
ommend cake and tea for those situations. I ask a question and then to 
avoid uncomfortable silence (which still pushes my »I need to act or talk« 
button) I stir or sip my tea, eat a piece of my cake, and just smile encour-
agingly. This feels much more natural for me than sitting without some-
thing to do. (I especially suggest tea and cake since busying myself with 
my smart phone is a no-go in situations where somebody is looking for 
my advice or help.)

While I grow as a mediator and gain more experience I might get better at 
accepting silence in a conversation. I might not need tea or cake in the fu-
ture – but wouldn’t it still be nice to sit and talk over tea and cake?

Larissa Wille-Friel works as a student counsellor and advisor in the Centre 
for University Communications and as a mediator in the Conflict Adviso-
ry Service at the Technical University of Applied Sciences Wildau, Germany.

She completed her mediation training at the University of Applied Sciences 
Potsdam, Germany, in 2017.
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The Evolution of a Peacemaker-Lawyer

Tat Lim

Almost twenty years ago, I received my first mediation training in Singa-
pore. Since then, I have become a »junkie« for mediation-related train-
ing, travelling to many parts of the world to receive my fix on new ideas, 
thoughts and practices relating to mediation. This has developed into a 
win-win outcome – fulfilling my wanderlust, while providing me with op-
portunities to network with mediation practitioners in the midst of lots 
of learning!

Yet, there is a compelling seriousness to the trainings I’ve attended. Each 
has altered my worldview of conflict and life, and been a catalyst in my 
evolution from a litigation lawyer clothed in the mind-set of a mediation 
practitioner to that of a mediation practitioner clothed in the mind-set of 
a litigation lawyer.

Some thirty years ago, when instructed on a case, the predominant thought 
in my mind would have been to chart out a case theory that enabled  clients 
to win the case in a contested hearing before a judge. Now, the paramount 
thought is how to help clients achieve their objective without having to 
attend court.

A litigation lawyer clothed in the mind-set of a mediation practitioner is 
an oxymoron: the clothes do not fit well. In my early years as a litigation 
lawyer, I sometimes found myself struggling at court hearings. I felt the 
need to explore more than what the clinical process of litigation permits, 
and to collaborate with opposing counsel in a process that did not make 
this possible, as it permitted only a win-lose outcome. The result was frus-
tration and disappointment.

Today, I consider myself a mediation practitioner who comfortably wears 
the clothes of a litigation lawyer. I am conversant with negotiation strate-
gies and have developed an awareness of my own personal conflict style. 
Consequently, I have gained an ability to understand the conflict in a given 
situation, predict the actions and reactions of disputants and protagonists, 
and then to control and deploy a considered response in conflict situations.

In a recent case in which I represented an oil and gas company involved in 
a dispute with a ship owner, a meeting to negotiate was held in the ship 
owner’s lawyer’s office. The lawyer proceeded to postulate the strengths of 
the ship owner’s case and derided my client’s position. The expression of 
contempt was palpable. Years ago, such a situation would invariably have 
resulted in my amygdala being seized, and a fight response would have en-
sued. In this instance, I was able to »go to the balcony,« to review what was 
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going on in the room. I calmly pointed out errors in my opposing lawyer’s 
case theory after which I invited the lawyer and his client to consider me-
diation. Although that lawyer rejected mediation outright, the obvious dif-
ference in our respective handling of the situation drew praise from my 
client and compelled the ship owner to take the unusual step of agreeing 
to future meetings with my client without his lawyer’s presence. After two 
further meetings, during which my client (on my advice) adopted a strate-
gy of marginalising that lawyer’s influence on the process, the matter was 
settled without the need to file proceedings in arbitration.

Sadly, success stories such as this are not as common as might be hoped. 
Clients with high-conflict personalities often require (and demand) their 
lawyers to assert a win-lose mind-set and adopt a competitive strategy that 
takes no prisoners. In such cases, there is little regard to the potential fall-
out of the approach and the outcome feels like the expression »cutting the 
nose off to spite the face.«

Yet hope prevails: with disputants increasingly seeking cost and time ef-
ficient processes to resolve disputes, and with an increasing awareness of 
the benefits of mediation, the tide in favour of collaborative dispute res-
olution processes is shifting faster than ever before. Against such a back-
drop, I am reminded of the encouraging words of a giant some one hun-
dred and fifty years ago: »Discourage litigation. Persuade your neighbours 
to compromise whenever you can. Point out to them how the nominal win-
ner is often a real loser – in fees, expenses, and waste of time. As a peace-
maker the lawyer has a superior opportunity of being a good man. There 
will still be business enough.«

Through my mediation trainings, I have become that peacemaker lawyer.

Tat Lim is a dispute resolution practitioner with Aequitas Law LLP and Max-
well Mediators, based in Singapore.

His first mediation training was a course within the National University of 
Singapore’s MBA programme in 2000.
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The In-House Mediator

Elena Koltsaki

Mediation is a new land or, better even, a deeper layer in a world of dis-
putes worth discovering and exploring. The hear of it makes it quite an un-
fathomable space for someone who is not aware of what exactly it is, but 
that was also the case when Marco Polo or Christopher Columbus began 
their presumably unending travels to the unknown. I suppose this is how 
it should feel like for all those starting out with mediation. 

I have been through the times of admiring the clear-cut, »raw« rules-based 
legal thinking. I can recall losing myself in textbooks and commentaries, 
spending countless hours reading between the lines, weighing up words 
and commas. Mediation was the point where I crossed the Rubicon. It ap-
peared different and innovative. A new breath of fresh air. An opportuni-
ty not to be missed. I remember moving from »the law says« to »I see how 
you feel« at the speed of light. 

I can still recall the first day of my mediation training course when I was 
asked »what are your expectations from this course?« At that time, per-
sonal expectations were limited to adding to my academic background, 
by exploring a »new field of law.« What proved to be the game changer, 
though, was that I was not landing on a field ruled by the law but on a new 
space where justice – at least as I perceived it back then – may not be the 
ultimate goal.

Aristotle once said that »between friends there is no need of justice« and it 
was my mediation training that challenged me to make this my new pro-
fessional and personal goal.

Many years since my training as a mediator, I today admit that it totally re-
set my attitude towards preventing and managing conflict. Although I had 
expected changes to occur on a professional level, I never imagined the im-
pressive transformation on a personal level. As an example, here is a story 
of how I handled a conflict in a family with three teenagers! 

I remember myself walking into the kitchen one day when two of my kids, 
in turn, rushed at me accusing each other of reading their school homework 
out aloud, which they claimed was distracting each of them from studying. 
In a »pre-mediation era« I would have exercised my authority as a mother. 
Fairly, as I believed, never considering other available options, not to say 
the underlining issues that were triggering the fight. 

This is also what was expected from me by my kids. A single judge family 
court, deciding on the spot. But mediation had changed the rules of apply-



239Listening to Others, Listening to Myself 

ing family justice! I spent some time talking to each of them in turn. I dug 
a little bit more on why. I applied a new terminology, softer words, more 
consideration. I asked them to propose ways to avoid this situation. We 
discovered what was lying behind the obvious. My son needed an excuse 
for not having done his school duties on time, »thanks« to my daughter. 
So, he was reading loudly to create a valid excuse. My daughter »replied« 
by reading loudly back in an effort to prove that, although younger, her 
voice is also »loud enough.« It all escalated to a no-studying afternoon. Af-
ter seeing each of them separately, the three of us convened a joint session. 
Honest statements were made by both. They proposed arrangements to ac-
commodate the need for sometimes reading loudly. They worked on their 
own plan. The solution they found lasted longer than any prior arbitrary 
decision of mine ever did. 

Not having to judge their behaviour was a relief for me and a whole new 
world for the kids. What is more impressive is that they now refer »cases« 
to our »family mediation centre« (me and their father), so we have the priv-
ilege of practising as mediators in our own house! 

Wouldn’t this be motive enough to take the mediation path in life?

Elena Koltsaki is an adjunct professor in ADR at ALBA Graduate Business 
School at the American College of Greece, Athens, and a mediation trainer 
at the Bar of Athens. 

She did her first mediation training with ADR Group in the United King-
dom in 2011.
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When it Becomes Personal

Marion Uitslag

Waiting for my favourite brother Henry to come and visit me, I received 
the terrible message that he died in a car accident while waiting at the bus 
stop to take the bus to me. The man who ran over Henry was driving drunk 
and he drove much too fast. My world turned upside down … my fantastic, 
lovely, younger brother was gone: actually killed. All of a sudden I under-
stood the meaning of the word »perpetrator« although this was a car acci-
dent and not a planned crime.

For the first time in my life I felt I was a victim. 

The court sentenced the driver of the car to six months’ suspension from 
driving. I was astonished and shocked.

In those days’ victim-offender mediation did not yet exist, but after a while 
the former employer of my brother contacted me to ask if my parents and 
I would be open to a meeting with the driver of the car. We agreed. 

I learned a lot from this conversation, especially how not to run a sensitive 
meeting like this. The employer, who conducted the meeting, had no clue. 
The car driver did not make any apologies, he did not ask how we felt and 
he did not ask what kind of a person my brother was. And this was what we 
desperately needed: to share our grief with him. He only diminished his 
responsibility by saying that he had been drinking but not so much and 
that he was driving fast but not so fast.

After this conversation I was angrier than ever.

Several months later the car driver called me and introduced himself as 
»the person involved in the car accident with your brother.« I reacted by 
saying »the person who killed my brother?« »If you want to put it like this,« 
he said. »How would you put it?« I asked him. »Would you say that he died 
because you had not been drinking so much or because you were driving 
fast but not so fast? Why are you calling?« The man asked if he could com-
pensate us somehow. »And what do you have in mind?« I asked. He offered 
a set of plastic garden furniture, which he produced himself. I asked him 
if he thought he could pay off the debt for my brother’s death with plastic 
furniture and told him never to call again. After this call I felt really good. 
Justice was done!

Fifteen years later I received my first training as a mediator. During this 
training I learned that it is very helpful for everyone involved in a conflict 
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to listen to each others’ stories. It took me several conversations with my 
trainers and fellow-students and even more months to think things over 
before I started to realise that I had actually rejected this opportunity con-
cerning my brother’s death. I realised that the man who was responsible 
for the car accident tried – in a very clumsy way – to restore something. He 
was the one who had asked for a meeting with my parents and myself. He 
tried to compensate us, in an odd way, but he tried.

I felt bad about my reaction and I spoke with my older brother and his wife 
(my parents had already died). I shared with them my new perspective 
on the situation, and, even more important, the change in my thoughts 
and feelings towards the offender. I became milder. They understood and 
shared my experience and we decided to approach the driver in order to 
have a conversation in which we all would be able to listen to one anoth-
er. Unfortunately, I learned that the driver had died in the meantime. My 
brother, his wife and I were very sorry, for ourselves, and also for the  driver, 
because now we understood that this conversation could have brought 
peace of mind for all of us. Although the actual conversation never took 
place, which still hurts me, it did help me a lot to speak and think about 
this painful event in an open and non-judgemental way. This began with 
my mediation training.

Tomorrow I will be the mediator in a case between a victim and an offend-
er, a car accident with severe injuries for the victim. In a short phone call 
the victim told me that the car driver committed a serious crime. The of-
fender explained to me that it was an accident. I think both are right and if 
I can help them listen to one other maybe they can see a little of the »right« 
of the other and get rid of some of their anger. 

Marion Uitslag is a researcher and lecturer in mediation and conflict res-
olution at the University of Applied Sciences Utrecht and the University of 
Utrecht. She is a mediator in workplace conflicts and in court-connected pe-
nal cases in Utrecht, The Netherlands.

Her first mediation training was at the ADR-Institute, University of Amster-
dam, The Netherlands, in 2001–2002.
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10 Years of Mediation and Peace Dialogue Trainings 
in Nigeria: A Reflection on Impact, Meta-Goals 
and Conditions in View of the Town Hall Meeting 
Project

Juliane Ade, Theophilus Ekpon

1. 10 Years of Mediation and Peace Dialogue Trainings in Nigeria: 
A Reflection on Impact, Meta-Goals and Conditions in View of 
the Town Hall Meeting Project

Reflective dialogue and mediation trainings have made collective impact 
in dialogue and peacebuilding on a communal level in conflict-affected Ni-
geria when implemented in inclusive and sustainable programs.

Since 2009, the Centre for Sustainable Development and Education in Afri-
ca (CSDEA) (http://csdea-africa.org/), together with German and US-Amer-
ican colleagues/partners,1 have sponsored mediation trainings on a regu-
lar basis. The focus of CSDEA’s mediation trainings and interventions over 
the years include strengthening transparency and accountability in local 
governance, resolution of land disputes, conflict settlement in oil-bearing 
communities, resolving conflicts within families and communities, and 
dispute resolution between farmers and pastoralists. However, for the pur-
pose of this article, we will discuss the use of mediation and reflective di-
alogue in strengthening transparency and accountability in local gover-
nance, and how mediation trainings of varying lengths and formats sup-
port this approach.

The article starts with a short introduction about CSDEA and the work it 
does. In summary, we introduce the state of violence, cycle of corruption 
and underperformance that determine the conditions of projects and train-
ing approaches. By means of the Town Hall Meeting concept based on me-
diation and reflective dialogue principles, we present CSDEA’s efforts and 
achievements in the field of strengthening transparency and accountabil-
ity in local governance. The article concludes with a look at the difficulties 

1 For example, the berlin open space cooperative (boscop), inmedio berlin,  
California State University, Western Institute for Social Research, and the Anna- 
polis Friends Meeting.

http://csdea-africa.org/
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faced by projects emphasising sustainability and why mediation and re-
flective dialogue trainings are highly necessary.

In order to illustrate the special situation in Nigeria – and countries alike – 
and its requirements, we refer in a comparative way to the situation in Ger-
man/European or Anglo-American legal systems.

2. CSDEA

CSDEA is a non-governmental organisation headquartered in Abuja. The 
CSDEA promotes creative and new approaches towards ensuring sustain-
able development in Nigeria and generally in Africa. It »advocates transfor-
mational policies that lead to peacebuilding and good governance through 
advocacy, capacity development, reflective dialogue and research.« (Centre 
for Sustainable Development and Education in Africa [CSDEA], n. d.). The 
CSDEA promotes its vision through collaborative engagement and net-
working at local, sub-regional, continental, and global levels (Ekpon, 2017).

CSDEA’s engagements in society cover a broad field.2 They align with the 
organisation’s transformative multi-stakeholder and multi-track (Böhmelt, 
T., 2010) approach that forms part of its mission.

From the outset3, spreading mediation is part of a larger effort with ap-
proaches to the constructive resolution of conflicts at both the micro and 
the macro levels4 (process- and structure-related).

3. Insecurity, Violence, Cycle of Corruption and 
Underperformance

Due to economic instability, low security (group violence, extremism, kid-
nappings etc.) and difficult personal financial situations resulting from the 
economic crisis, everyday life in Nigeria is challenging.

The rise of violent groups in Nigeria – as in many other countries – is due 
to a multiplicity of factors which include underdevelopment, poor gover-

2 For example, youth, health, environmental sustainability, community, preven-
tion of violent extremism, support of victims of violent extremism including kid-
napping and rape.
3 CSDEA was found in 2007 and the first mediation training course took place in 
2009.
4 For approaches, see Ropers, N. (1995). Friedliche Einmischung: Strukturen, Pro-
zesse und Strategien zur konstruktiven Bearbeitung ethnopolitischer Konflikte  
(p. 33). Berghof Foundation. 
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nance, weak institutions, religious violence, and an inability to engage the 
productive sectors of the economy. It is of utmost importance that steps are 
taken to address the underlying issues that drive individuals towards reli-
gious radicalisation and violent groups, strengthen resilience of commu-
nities to manage radical religious and political views, clannism, and eth-
nicity (Ekpon et al., in press). In order to do so, it is a central task of govern-
ments and communal leaders to fill in the roles of formal or informal con-
flict and crisis managers to maintain an integrative and inclusive attitude 
through conducting dialogue orientations in tense situations.

Local governments are supposed to be the structure through which gov-
ernance actually impact people. However, there are high rates of corrup-
tion and a lack of dedication at the local governmental level in Nigeria as 
some of these leaders are more interested in enriching themselves than 
promoting the common good of their constituents. The governed are also 
complicit as they expect their local government leaders to meet their in-
dividual and family needs on a daily basis through cash distribution and 
hand-outs instead of strategic community policies and programs. The sal-
aries of local leaders are not sufficient to operate in this manner and as 
such they engage in corrupt activities to meet these personal demands of 
some members of their constituencies. This has created a toxic cycle of cor-
ruption and underperformance of local government structures in Nigeria.

4. Mediation and Reflective Dialogue Training – Part of a Wider 
Concept

The Town Hall Meeting based on mediation and reflective dialogue prin-
ciples is an example of how CSDEA works to strengthen transparency and 
accountability in local governments. After ten years of experience with 
mediation trainings, the CSDEA has come to the conclusion that – besides 
many other positive personal/individual and societal outcomes5 – their 
best case study is the use of reflective dialogue to ensure transparency 
and accountability in local governance in Nigeria.6 This insight led to a 
shift in objectives and understandings of issues such as impact, meta-/
goals and standards.

5 Mediation training has an impact, especially in the long-term, both on the in-
dividual and on the societal level. This is since the participants of trainings learn 
things that are important in private as well as political and communal life. They 
will act as role models for people who interact with them as participants, advisors, 
leaders or mediators in conflict situations.
6 Ekpon, T., personal communication, October 4, 2010.



246 Juliane Ade, Theophilus Ekpon

Implementing and evaluating peace dialogue and conflict management 
skills in countries like Nigeria requires approaches that are  process-oriented 
and reflect the complexity and diversity of the context. Even more than 
comparable courses in developed and politically stable countries, the po-
tential of training initiatives lies in a multi-goal approach: conveying in-
dividual and collective conflict competence, creating dialogue spaces, inte-
grating a wide range of stakeholders – including those who are under-rep-
resented in society’s formal discourses, among others.

5. Town Hall Meetings Using Principles and Rules of Reflective 
Dialogue

The situation of violence, corruption and underperformance described 
above moved CSDEA to enhance the capacity of government chairpersons 
and officials to strengthen local governance through the application of re-
flective dialogue in their work.

In 2014 CSDEA initiated a long-term project to transform public Town Hall 
Meetings into an element of local governance on the community level. 
Meetings are held every month to discuss revenues and expenditures. It 
is the aim of the project to create sustainable conditions for peace at the 
structural level. There would be step-by-step meetings in as many com-
munities as possible in order to contribute to maintaining and establish-
ing peace. The concept consists of measures on different levels, notably on 
communication quality (dialogue and contact) and participation (informa-
tion, representation, and transparency). 

Part of the approach includes having stakeholder representatives from 
various relevant groups of society. Political leaders, religious and tradi-
tional leaders, women groups, youth leaders, trade unions, farmers’ as-
sociation, civil society organisations, the cattle breeders association and 
other identified leaders of thought are brought together from all politi-
cal wards (counties) that form a particular local government. At the end of 
 every month, they meet for dialogue to disclose federal allocations and lo-
cally generated revenues and agree on expenditures. Government chair-
persons and leaders of various citizen groups who participated in CSDEA’s 
training initiatives learn how to make use of reflective dialogue, gain a 
deeper insight on good governance, and underlying principles of media-
tion7 in those meetings.

7 Such as neutrality, independence, all-/partiality, empathy, needs and interests, 
separation of factual and relational levels.
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Participants to the local government dialogue meeting are supposed to 
conduct prior meetings with their various constituents to agree on what 
projects and programs are of paramount importance to their communi-
ties. They make project submissions that will be beneficial to their various 
communities. These submissions are evaluated in terms of cost implica-
tion and entered into the monthly expenditures. A formula that  prioritizes 
pro jects to receive immediate funding is also agreed upon using reflective 
 dialogue principles. In this way, constituents are aware of how much  money 
comes into a local government and how it will be spent.

Against the background that not every request submitted will be funded 
that month due to the limitation of funds, some projects can take sever-
al months to receive funding. Other projects may require monthly fund-
ing for a period of time. The reflective dialogue is key for communication 
about distributional questions in constructive, de-escalating ways to enable 
people to understand and accept decisions and its underlying rationale.

The dialogue project has promoted transparency, accountability, and citi-
zen’s engagement in governance on the local level where it was implement-
ed in Adamawa and Benue States Nigeria. Citizens were also able to expe-
rience the dividends of democracy as the federal allocations and internal-
ly generated revenues were no longer used to please a few who have access 
to the local leaders. Rather, they were used to serve all citizens.

Expectedly, the new strategy also led to tension between local government 
leaders and some members of their communities who preferred the hand-
outs that they previously received to solve their individual needs. However, 
the transparency and accountability in the process ensured that the ma-
jority of constituents were satisfied with the process, and this minority re-
bellion faded away because of the lack of public support.

6. Impact of Governance, Mediation and Peace Dialogue 
Trainings

CSDEA sponsored various trainings complying with standards8 that can 
be found in many Anglo-American countries, the USA amongst others.

Depending on the target group and conditions at that time (which often 
have a great influence on whether a training can be held at all), training con-
cepts varied in lengths and format. Three-day training sessions took place 

8 On international trends in standards, see Ade, J., & Alexander, N. (2017). Media-
tion und Recht: Eine praxisnahe Darstellung der Mediation und ihrer rechtlichen 
Grundlagen (3rd ed.)(para. 157 f). Wolfgang Metzner Verlag. 
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in different locations throughout Nigeria. Four to five days leadership train-
ings focusing on good governance and peace dialogue were organised in 
collaboration with German and American partner organisations9 in Abu-
ja, Annapolis, Berlin, Denver, Dubai, San Francisco, and Yola from 2009 to 
2019.10 The training groups were characterized by high diversity regard-
ing faith, ethnic group, gender, age, social field and background. It was 
not easy to engage women for courses as they would have to spend extra 
time and money, on top of being busy with family and work. Though they 
were fewer in quantity, it has to be acknowledged as an important success 
that women always participated, even in the leadership trainings abroad.

The content of the interactive training programs was compiled on the ba-
sis of collegial reflection regarding professional standards and the on-site 
situation for participants. It always included the introduction of media-
tion, understanding role characteristics regarding negotiators, mediators, 
conciliators, arbitrators, judges, communication skills and tools such as 
active listening, empathy loop of understanding, self-reflection, concepts 
like the escalation steps, vicious circle, perpetrator-victim-saver-dynamics, 
the meaning of basic needs and interests, the field of tension and dynamic 
 between self-assertion and giving in. Accumulated practical and theoreti-
cal knowledge regarding good governance, inclusiveness and participation 
over the years showed to be of increasing importance. Hence, the training 
programs now provide comprehensive knowledge and communication 
tools for responsible citizenship and leadership in society.

In order to know whether the training measures have made an impact, 
 CSDEA monitored the implementation via the town hall meetings, on how 
receptive people were to change. Government officials who implemented 
the project also shared their perception and reflections. Both sources led to 
the conclusion that the quality of communication had changed and it be-
came possible to talk and decide on how allocations and taxes for local gov-
ernments are to be spent for the common interest of the entire population.

9 Regarding Germany, see berlin open space cooperative (boscop) (www.boscop.
org) and inmedio berlin (www.inmedio.de). The group of trainers consists of The-
ophilus Ekpon, Juliane Ade, Willibald Walter, Ulrike Pusch, Juliane Westphal.
10 It was part of the concept to invite Nigerian leaders to Germany into an unfa-
miliar surroundings and train them in mixed groups with German participants. 
Regrettably, due to the restrictive German visa policy and the considerable effort 
that participants have to go to on site in order to apply for a visa, we had to give up 
on this for now.

https://www.boscop.org
https://www.boscop.org
http://www.inmedio.de
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7. Challenges and Impediments to Sustainability

Support for mediation in Nigeria and most of Africa is limited. In addition, 
triggering and supporting factors of conflict as well as obstacles to dialogue 
and peace development are structural in nature and must be approached 
holistically (Ekpon et al., in press).11

Against the background of economic and physical insecurity through vio-
lence, corruption and underperformance as described above, stability in 
planning and financing takes on a completely different and greater impor-
tance.12 It is a dilemma for projects that try to have long-term impact for 
society as a whole that they often are among the first to be denied or de-
prived of money. Both the government and private sectors have not effec-
tively harnessed the opportunities presented by mediation and dialogue. 
This trend hinders the sustainability of mediation projects and programs. 
Most international development assistance have also not effectively pro-
moted mediation as an effective process for conflict resolution and peace 
building leading to the inability to sustain mediation initiatives.

It continues to be a major challenge for CSDEA’s Town Hall Meeting project 
which used reflective dialogue to support transparency and accountabil-
ity in local governance. This is because majority of the funds came from 
states and local governments where Chief Executives and high-ranking 
politicians nominated themselves to be the beneficiaries of the project.13 
This tendency left gaps when they lose re-election or move on to other as-
signments. As elected officials, these state and local government leaders 
should have nominated technical staffs who are civil servants to be part of 
the project. This would have ensured continuity and institutional memo-
ry when they, the elected leaders, left office. For the future, CSDEA sees the 
need to better institutionalize the trainings by ensuring that various ca-
reer civil servants are drawn from each local government to be part of the 
team to continually monitor the process and have peer exchanges between 
implementing teams in each of the local government areas and authori-
ties involved in the project.

Another weakness is the relatively low number of people being trained and 
the lack of resources for developing a new culture together. An example 

11 For an analysis of intervention approaches in a number of countries affected  
by extremist violence concluding with a list of 18 recommendations regarding ob-
stacles and challenges, see also Kerber (2017) and Von Dobeneck et al. (2016). 
12 On the interrelation of sustainability and long-term funding regarding dia-
logue, mediation and peacebuilding, see Van der Leest et al. (2010).
13 For example, through participating in qualifying trainings themselves such that 
the acquired competence was not integrated and secured for the system.
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is through means of experiencing events that connect diverse groups of 
citizens in learning. As a result, when challenging situations and conflicts 
arise, communities lack in capacity to deal with those challenges in a con-
structive way, preventing escalation and exclusion.

The structural background of these conflicts calls for a holistic policy 
that promotes mediation as an effective process for conflict resolution 
and peace building, embedded with measures that address the underly-
ing issues of conflicts. Long-term and consistent funding for mediation 
programs with a systemic approach is required if the dividends of medi-
ation are to be optimally harnessed for the peace building and develop-
ment of Nigeria.

Mediation and conflict dialogue trainings and practices should not be 
regarded as secondary to economic or military strategies. It should be 
thought of and treated as an important key intervention in developing 
sustainable and resilient enough conflict management systems in order to 
handle challenges for society’s integration and peace capacity – especially 
in times when violent extremism develops into a long-term challenge for 
communities and countries (Ekpon et al., in press).
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Mediators Move Outdoors – an Adventure Based 
Learning Approach

Silke Amann

When I am among the trees 

When I am among the trees, 
especially the willows and the honey locust, 
equally the beech, the oaks and the pines, 
they give off such hints of gladness.

I would almost say that they save me, and daily.

I am so distant from the hope of myself, 
in which I have goodness, and discernment, 
and never hurry through the world 
but walk slowly, and bow often.

Around me the trees stir in their leaves 
and call out, »Stay awhile.« 
The light flows from their branches.

And they call again, »It’s simple,« they say, 
“and you too have come 
into the world to do this, to go easy, to be filled 
with light, and to shine.”

Mary Oliver

Nature! All of our senses are awakened by the beauty, vitality, diversity, 
scents and sounds of nature. A Japanese proverb states: »Emotions are 
born during the observation of nature.« Emotions such as feeling secure 
or feeling at ease, as described in the poem above, and further emotions 
such as longing, respect and beauty overcome us. Aesthetic nature is ca-
pable of touching us and holding us in the here and now.

It is therefore not at all surprising that nature, with all its ability to reach 
people, has a psychosocial function (Rosa, 2016, p. 456; Gebhard & Kiste-
man (Ed.), 2016; Gebhard 2001; Renz-Polster & Hüther, 2013).

This is already demonstrated by the ubiquitous desire of people to inte-
grate nature into their daily life, as indicated by the booming outdoor in-
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dustry, colourful garden arrangements, the passion for collecting funghi, 
wild herbs, stones or shells, interest in birdsong, the high demand for cal-
enders with landscape motifs, in addition to indoor plants and the increas-
ing trend towards natural healing techniques. On the other hand there is 
the increasing digitalisation and urbanisation of society, which can alien-
ate man from nature (Brämer et al., 2016) and which has been described 
as unsettling in many aspects: pedagogically, philosphically, sociologi-
cally, psychologically and ecologically (Rosa, 2016; Louv, 2013; Gebhard & 
Kisteman (Ed.), 2016; Gebhard, 2001; Renz-Polster & Hüther, 2013). In their 
book »Landschaft, Identität und Gesundheit« [translating into »Landscape, 
Identity and Health«] Gebhard and Kisteman (2016) present the theory 
that landscape has an effect on the development of personality. They use 
the expression »therapeutische Landschaften« (Gebhard & Kisteman (Ed.), 
2016) [»therapeutic landscapes«] which attributes to nature both physical 
and psychological effects. The therapeutic effect of nature is described as 
»something, which is beneficial to man in a very complex and deep sense«, 
fuelled by its ability to »offer space for perception and simultaneously give 
meaning«(Gebhard & Kisteman (Ed.), 2016, p. 2). Accordingly, nature offers 
a place of yearning, a space that can touch, excite and cast a spell, encour-
aging experiences and functioning as a mirror to the soul. In addition, time 
spent in nature can be seen as a recovery from an overly hectic urban life-
style. My own experience as a mediator, systemic counselor and experien-
tial adventure educator also supports the theory that time spent in nature 
positively affects psychosocial change processes.

During mediation, dependent on its focus, parties are looking for both a 
resolution of the matter and a profound transformation of the cause of the 
conflict. This goes along with a change in behaviour or behavioural devel-
opment and, in my opinion, calls not only for a sustainable solution, but 
also an emotional component and a holistic approach. It is therefore ab-
solutely essential to reach people on an emotional level. 

By combining these two assumptions »first of all that every human being 
has a longing for experiences in nature and that nature provides a positive 
environment to encourage change, touch a person and reach him in his en-
tirety« and »secondly that mediation is a process which aims at change and 
demands the participation of the emotions«, my goal was to scientifically 
examine the practicability of incorporating nature into mediation.

The result of my work is »nature-assisted mediation«, which complements 
mediation practice and which offers the conflicting parties an additional 
approach to the root cause of the conflict situation. On the following  pages 
I will demonstrate, based on the experiences of clients in conflict situations, 
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the supportive potential of incorporating nature into mediation, and how 
this can be implemented in practice.

1. From Conflict to Change

»You can’t change what’s going on around you 
until you start changing what’s going on within you.« 

Zig Ziglar

Conflicts present themselves as complex processes, which do not solely af-
fect the cognitive/rational aspects of the human perceptive level. The emo-
tional respectively volitional life is also affected by the incompatibility of 
the interaction between actors. Tension and pressure increase and act as 
social stressors (Stächele & Volz, 2013, p. 48). If such an overwhelming sit-
uation persists, eustress, a positive form of mobilising energy, is convert-
ed to distress. This not only has physical, but also emotional, cognitive and 
behavioural effects. If the body cannot reduce the level of stress hormones, 
the ability of the body to regulate itself is impaired. Neurobiology main-
tains that persistent stress factors can result in a regression to previously 
established strategies, which are sometimes formed in early childhood or 
may even be archaic reactions. Hüther comes to the conclusion that »pru-
dent and sustainable solutions (…)« cannot »be found between conflict-
ing parties, whose brains have entered such a state« (Hüther, 2013, p. 84).

In contrast, Morton Deutsch, who is regarded as the founder of modern 
conflict research, has a positive view of conflict. He states that »conflict is 
at the root of personal and social change« (Deutsch, 1976, p. 16).1

How then is it possible, based on the above-mentioned stress situations, 
to salvage what Deutsch referred to as the conflict potential in order to re-
solve conflicts and to achieve a profound change?

In order to achieve relief, encourage flexibility and an openness for solu-
tions and thus find lasting solutions to a conflict, it would be advantageous 
to reduce psychological pressure whilst resolving the conflict. Following a 
thorough analysis based on the individual conflict experiences of clients, 
I have grouped the basic conditions which are advantageous for the pro-
cess of change into three concepts: centering, stimulation and creativity. 

1 Original Text: »Der Konflikt […] ist die Wurzel persönlicher und gesellschaftlicher 
Veränderung.«
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1.1. Centering

»Challenge is a two-edged sword. While it presents the opportunity for 
change and success, it also lays bare the issues we are afraid of: losing face, 
failure and injury. Where there is opportunity for growth, there is also the 
opportunity for overstepping our bounds, of pushing too far, and thereby 
retarding the growth we want so badly […].«  
(Schoel et. al., 1988, p. 130)

The non-satisfaction of deficit needs creates tension that aims to cover the 
lack. This was already concluded by Maslow in the course of his pyramid of 
needs. As long as the resulting imbalance is within a movable range, free 
of fears and blockages, usually leads to opening up to new and unfamiliar 
things. Luckner and Nadler (1997) define this condition in their comfort 
zone model as the growth or learning zone. However, if the demands and 
the level of agitation exceed the capabilities of the individual, the process 
of change stagnates and the individual enters the panic zone. 

Hüther also describes the process of moving away from established strate-
gies as one which causes anxiety; he further emphasises that in order for 
the conflicting parties to take this step, trust must be established, in addi-
tion to reducing both the external pressure and the inner level of agitation 
(Hüther, 2013, p. 83).2 Haken and Schiepek, who have developed eight gen-
eral conditions for the monitoring and counselling of change  processes, 
prioritise the formation of stability conditions (Haken, Schiepek, 2010, 
p. 246). In terms of favourable conditions for change, Bastine (drawing on 
findings from the fields of psychology of learning and stress management 
research) describes the need for security as crucial, both as a precondition 
and as a framework condition (Bastine, 2004, p. 17).

»Attachment research« also refers to the aspect of security (Ahnert, 2008, 
p.17). This research describes conflicts as stressful situations which trig-
ger attachment behaviour (dependent on individual developmental psy-
chological representation), which impedes successful conflict resolution 
(Wölfer, 2003, p. 37). Calming and reassuring conditions can be helpful in 
reducing the detrimental effects of this behaviour. Similar results are also 
found in conflict research. Glasl writes of the necessity of reinstating the 
self-control mechanisms of the conflicting parties (Glasl & Weeks, 2008, 
p. 31). Based on this interdisciplinary approach to factors which are essen-
tial for the facilitation of change processes, I have given the first frame-
work condition the title »centering«.

2 Original Text: …dass »der äußere Druck […] bzw. das innere Erregungsniveau abge-
senkt werden« muss.
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This incorporates the following concepts: establishing security, reducing 
the level of inner agitation, reducing the external pressure, reestablish-
ing self-control, and stabilising and establishing trust. Other descriptive 
terms such as »creating freedom from disturbances,«( Thomann & Pri-
or, 2017, p. 113), securing a good climate (Thomann & Prior, 2017, p. 62), of-
fering a calming atmosphere (Thomann & Prior, 2017, p. 145), as used by 
Thomann and Prior, fall into this category. Centering can, among other 
things, facilitate higher self-respect, an improved ability to regulate neg-
ative emotions, increased cognitive ability and a constructive and solu-
tion-oriented outlook.

1.2. Stimulation

»Called by many names –  
dissonance, tension, the edge, uncomfortability; 
disequilibrium is the key for shifting perceptions. 
It is the catalyst by which the process of change begins.« 
(Handley, 1998, p. 206)

The human brain repeatedly follows well-known paths, which can lead to 
entrenched thinking and behavioural patterns. However, in order to make 
lasting conflict solutions possible, it is necessary for those involved in con-
flicts to develop new ways of thinking and, where possible, to be open to 
new ideas. Neurobiological findings therefore call for conditions which »get 
under the skin«, which have contact with the inner self (Hüther, 2013, p. 85).

The above-mentioned comfort zone model of Luckner and Nadler also 
sheds light on this condition. The authors describe habits as a »comfort 
zone«, in which no learning occurs. In contrast, they define a »feeling of the 
unknown and unpredictable« (Luckner & Nadler, 1997, pp. 24) as a »change 
condition«. Once again based on the psychology of learning (since learning 
is – according to Rink and Becker – » a permanent change in the behavioural 
position of the individual, brought about by experience«(Rink & Becker, 
2011, p. 108)), Bergmann states the disruption of routine and the initiation 
of conscious disturbance as necessary conditions (Bergmann, 2006, p. 4). 

Taking all of these theories into consideration, it becomes clear that some-
thing new, something unknown, a constructive degree of agitation or irrita-
tion can be utilised, based on the foundation of centering, as a further con-
dition supporting processes of change. I have grouped together these as-
pects as the second framework condition and used the term »stimulation«.
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1.3. Creativity

»Creativity involves breaking out of established  
patterns in order to look at things in a different way.«

Edward de Bono

During the phase in which solutions are sought, which is also called the 
»creative phase« (Zebisch, 2009), creativity is of prime importance. How-
ever, creativity is also essential during the other phases of the mediation 
process, in order to abandon old patterns of behaviour and interaction, 
find new ways and thus to achieve change. 

For both the mediator – the creative designer of the mediation process and 
the initiator of creativity (Montada & Kals, 2013, p. 199 / Spangenberg & 
Spangenberg, 1997, p. 15) between the conflicting parties – and for the con-
flicting parties themselves, »creativity« is considered a necessary resource 
to explore new pathways, and is therefore the third framework condition. 

2. Nature’s Potential

»I go to nature to be soothed and healed 
and to have my senses put in order.«

John Burroughs

Depending on the specific conflict situation and the current status of the 
conflict resolution process, the conditions centering, stimulation and cre-
ativity positively support the process of change. Centering can create a 
stable basis so that the conflicting parties can engage with the process of 
change, stimulation can light the way and initiate the journey, and creativ-
ity allows all possibilities to be exploited. 

Incorporating nature offers possibilities for creating and supporting all 
three of these conditions. The current state of knowledge provides plenty 
of explicit and implicit evidence for the manifold effective components of 
the experience in the nature. 

The three factors or principles cannot be clearly separated. They interact 
and are mutually dependent on one another. Irritations are therefore only 
able to unfold their stimulating quality when the process has a stable ba-
sis, and creativity can only flourish in situations which are free from outer 
constraints. However, in order to give a structured view of the potentials of 
nature, separate explanations of the three dimensions follow.



259Mediators Move Outdoors – an Adventure Based Learning Approach

2.1. Finding Centering in Nature 

»And into the forest I go, 
to lose my mind and find my soul.«

John Muir

Nature’s potential in supporting centering consists of the following five 
aspects:

2.1.1. Relaxation and Stress Reduction 

In 2003, Hartig et al. proved in a predominantly environmental psychologi-
cal study the connection between a walk in a rural area and the reduction 
of negative stress experiences. The increase in positive emotions of the ex-
perimentees was higher in a rural area as compared to an urban area. In the 
mean time numerous studies have confirmed the observation that there 
is a connection between time spent in a rural area and lowering of blood 
pressure and cortisol level as indicators for reduction of stress levels (Park 
et al., 2007; Bowler et al., 2010). Li et al. (2008) have focussed on woodland 
areas and have analysed the effect of an extended stay in the forest (forest 
bathing), also confirming the reduction of stress hormones. The psycho-
evolutionary theory of Ulrich (PET) also ascribes psychophysical relaxa -
-tion to a stay in nature, but underlines the necessity of an unspectacular, 
aesthetic natural environment (Ulrich, 1984, pp. 420).

2.1.2. Mental Regeneration 

In their empirically proven attention restoration theory (ART), Kaplan and 
Kaplan (1982 & 1989) define »directed attention«, which is brought about by 
a cognitive element and therefore demands a high input of energy. This di-
rected attention is not inexhaustibly available and it has a counterpart, »ef-
fortless attention«, which functions without a cognitive element. Since Ka-
plan and Kaplan attribute the capability of awakening interest in the form 
of »effortless attention« to nature, they particularly highlight the potential 
to regenerate the gradually reduced fitness through »directed attention«. 

2.1.3. Encouraging Peaceableness

Kuo and Sullivan (2001) have examined whether a natural environment 
can reduce aggression and violence, based on Kaplan’s ART of mental re-
generation. Long-term studies on aggressive behaviour in Alzheimer pa-
tients with and without outdoor gardens have already shown that violent 
incidents occur significantly more often in institutions without gardens 
(Mooney & Nicell, 1992). Studies involving prison inmates also document 
less hostility on days when they have taken part in gardening projects 
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(Rice & Remy, 1998). Kuo and Sullivan (2001) also came to the conclusion 
that inhabitants of inner-city social housing in greener areas showed less 
aggressive violent behaviour than those living in areas with less vegetation.  
S. Kaplan (1987) sees a connection to the already proven mental exhaustion. 
He described the tendency towards »outbursts of anger and potentially … 
violence«(Kaplan, 1987, p. 57) as the consequence of mental exhaustion. Kuo 
and Sullivan proved this assumption in further tests. They referred to three 
symptoms of mental exhaustion – the impairment of cognitive assimila-
tion, irritability and impulsiveness and examined their contribution to ag-
gression. Considering all factors, they came to the conclusion that if these 
three factors are affected by mental exhaustion, then the result will be de-
structive, aggressive conflict handling. In contrast, recreation in a natural 
environment opens up paths to reflective and tactful handling of conflicts.

2.1.4. Raising of Spirits 

In combination with the findings of the mood-congruity effect3 (Bower, 
1981, pp. 129–140), this also leads to an increased capacity for recollection 
(Snyder & White, 1982), judgement and thinking (Bower & Cohen, 1982). 
Furthermore, the influence of a natural environment consequently can 
place the perception of both the process and the other conflicting party 
in a more positive light.

2.1.5. Attachment 

Attachment and autonomy play an important role in the life experience 
of every human being. The concepts of attachment and exploration are 
at the centre of the theory of attachment. Maslow places them at the cen-
tre of his hierarchy of needs as »belongingness and love needs« and »self- 
actualisation«( Maslow, 2010, pp. 62). Bush and Folger built their concept 
of transformative mediation on a human image, in which humans are in-
herently both individuals and connected with one another (individual au-
tonomy and social connection (Bush & Folger, 2009, p. 47; Bush & Folg-
er, 2004, p. 59)). 

They describe a relational view of human nature and recognise this »dual 
consciousness« as innate in the human being. Hüther (2011, audio file, 
minute 23:28) also describes attachment and autonomy as the two origi-
nal basic needs. He sees them as the key to the growth process in the course 
of mediation. If these basic needs are not satisfied, pressure, tension and 

3 »The mood-congruity effect (…) means that people attend to and learn more about 
events that match their emotional state« (Bower, 1981, p. 147).
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stress can build up. Fulfilling these basic needs can therefore lead to a re-
duction of these conditions. 

When working with nature, a profound feeling of attachment can be 
achieved (Kreszmeier & Hufenus, 2000, p. 34; Renz-Polster & Hüther, 2013, 
p. 33; Williams, 2002). Furthermore it can be concluded that such a »feel-
ing of connection« has the potential to have a favourable effect on conflict 
mediation, by reminding the conflicting parties of mutual needs and can 
thus help them to understand each other better.

2.1.6. The Balance Between Emotions and Cognition 

According to Wilbers »integral theory« (Wilber, 2004), there is a general im-
balance in the western world, due to the fact that the »intentional quali-
ties« (feelings, emotions, will, longing, phantasy, dreams etc.) are under-
represented. In such a culture, nature can create an emotionally and cog-
nitively balanced foundation. Watzke (2008, p. 25) sees the latter as key to 
finding a mutual understanding and a solution in mediation with highly 
conflicting parties.

Fig. 1 The centering potential of nature 
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2.2. Stimulation through Nature

»Deep in the forest I stroll  
to hear the wisdom of my soul.«

Angie Weiland-Crosby

The stimulating potential of a natural environment has five aspects:

2.2.1. Stimulating the Emotions 

The term »aesthetics« is derived from the Greek aisthesis, which means 
sensory/corporeal perception (Hartl, 2016, p. 14). An aesthetic experience 
is a form of perception which differs from purely cognitive perception as 
it occurs through the senses. »Aesthetics is perceptive feeling«4 (Längle, 
2015, p. 64). It includes the whole spectrum of the senses: hearing, smell-
ing, tasting and feeling. Time spent in an aesthetic natural environment 
adds an emotional component to our perception and allows access to one’s 
own emotional life.

2.2.2. Building Bridges through Pictorial Experience

The metaphoric experience of nature facilitates a method of learning 
through » images, situations and occurrences, which are particularly sym-
bolically and can be relevant to other situations in life« (Kreszmeier & 
Hufenus 2000, p. 61). The abundance of metaphors in a natural environ-
ment can make new images/symbols perceptible and tangible, and can thus 
support the process of change as such. A clearing in a dark forest, the view 
from a mountain peak, a fork in the road – all of these situations become 
pictorial experiences, filled with meaning and linked to the current situa-
tion: rays of hope, new perspectives and zones of decision. The shared path 
to a new shore can be undertaken in reality; a glimpse into the future can 
be seen while taking in a new view; obstacles can be symbolically removed. 
Developing (new) metaphors can be deliberately planned by choosing a nat-
ural environment and outdoor activity that corresponds with the themes 
of the mediation. For example, a fork in a road can trigger the decision as 
to whether a mutual path or separate ways are more suitable for the con-
flicting parties; a bubbling stream, which becomes calmer along its course 
can symbolise the path from the bubbling anger of the mediation parties 
to finding more peace. Alternatively, metaphors can appear suddenly and 
without intention – such as a narrow part of the bubbling stream, which 
can be seen by the parties as an unpleasant closeness in their relationship, 
thus frequently causing strong feelings.

4 Original Text: »Ästhetik ist wahrnehmendes Fühlen.«
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2.2.3. Stimulating Self-Reflection 

In their ART concept, Kaplan and Kaplan refer to the effect of »being away«. 
In contrast to the daily routine, they see the experience of a natural envi-
ronment as having the potential to stimulate self-reflection (Kaplan & Ka-
plan, 1989, p. 147). Kreszmeier & Hufenus also refer to this quality in the 
experience of nature. They see nature as being the opposite of civilisation, 
and as having the ability to function as a mirror to the individual’s inner 
images (Kreszmeier & Hufenus, 2000, p. 60).

2.2.4. Encouraging Presence

Supported by the above-mentioned mental recovery function, the emo-
tionally moving aesthetic natural sights and the new experiences that are 
far removed from daily life can shift the parties’ attention into the here 
and now.

Fig. 2 The stimulating potential of nature
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The implementation of the stimulating potential in mediation is limited 
by three factors: Firstly, in contrast to the stabilising potentials, the stimu-
lating qualities are often not plannable. Secondly, the ability to access the 
basic factor of »being moved« is connected to the individual needs for se-
curity and relationship: for a person, who is filled with existential needs 
that have not (yet) been met, the sense for beauty and new experiences is, 
to large extent, lost (Längle, 2015, p. 68). Thirdly, intensive, stimulating ex-
periences have to be adventurous and aesthetically outstanding, which 
can exceed the financial, time and organisational ressources and possibil-
ities of mediation. 

Despite these factors, even in an modest experience of nature, there are di-
verse possibilities for introducing stimulating potentials.

2.2.5. Supporting Creativity through Nature 

»It’s the marriage of the soul with nature that makes  
the intellect fruitful and gives birth to imagination.«

Henry David Thoreau

Many researchers have concluded that creativity as a competence can be 
stimulated and intentionally developed (such as Preiser, 2006, p. 5). Csik-
szentmihalyi refers to a change in outer conditions as a fruitful method 
of fostering creativity (Csikszentmihalyi, 2015, p. 9). Furthermore, he de-
scribes creative processes as attention-intensive and places that require 
»less perceptible effort« as useful. (Csikszentmihalyi, 2015, p. 20). Further-
more, a secure and unencumbered situation can be regarded as a posi-
tive foundation for enabling creativity (Möller, 2017, p. 169). In addition 
to the effect of the qualities of a natural environment mentioned so far, 
Lich tenfeld et al. (2012) empirically proved that the test results of persons 
stimulated with the colour green were more creative. The colour blue has 
also been repeated ly shown to produce similar results (Causse, 2014, p. 57; 
p. 135). Images, symbols and metaphors in a natural environment can pro-
vide the inspiration for new solutions. 

It has also been observed that physical activity has a potentially stimu-
lating effect on creativity. Oppezzo and Schwarz (2014, pp. 1142–1152) were 
able to prove in several experiments that physical activity can favourably 
contribute to creativity and association skills. Physical activity  encourages 
the production and conversion of the neurotransmitters serotonin, dopa-
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mine and noradrenaline, which all have positive effects on brain activity 
(Meeusen & De Meirleir, 1995).

A natural environment can encourage movement, increase space, offer in-
spiration and therefore encourage the creativity of mediation parties and 
mediators alike.

Fig. 3 The creative potential of spending time in a natural environment
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3. Practical Implementation – an Inspiration 

By integrating nature into mediation, a wide range of variants are possi-
ble, from general to temporary. A simple implementation with little lo-
gistical and economical expenses which does not require giving up the 
comfort of the urban setting can be achieved by using an indoor base for 
the mediation with easy access to a natural environment. The temporary, 
process-orientated implementation of nature can support the mediation: 
As a method (working with metaphors/ symbols etc.) analogous to other 
supplements or for supportive goal-oriented design of the surroundings 
(calming the storm; encouraging self-reflection or creativity, promoting 
understanding, etc.).

3.1. Nature in the Mediative Phase Model 

The mediator, as the designer of the process, can integrate nature accord-
ing to the plan described below. However, this is not an inflexible process, 
much rather should the potential be used in relation to the specific goals 
and themes of each phase. At all times, the implementation of the medi-
um nature is the responsibility of the mediator designing the process, who 
must take into account the current needs of the mediation parties.

3.1.1. Phase 0 – Preparation 

Special attention should be paid to the preparatory phase. Locations with 
easy access to a natural environment (own rooms or hotels/venues with 
nature close by) are a basic requirement and require the readiness of the 
clients to invest financially and to supply personnel. 

The mediator must find out about the details of the natural environment 
in advance: He/she must locate places for retreat, ensure confidentiality 
in the chosen environment, include the weather in planning the schedule 
and, if necessary, seek out favourable aesthetic and metaphorically rele-
vant places for the process. This can require an earlier arrival at the loca-
tion, to begin preparations beforehand; a previous inspection of the nat-
ural environment may be advisable. Group mediations require more in-
tensive preparation of the outdoor environment due to the more exten-
sive nature of the process.

The planned implementation of a natural environment should be included 
in introductory talks. This ensures that special needs or limitations can be 
taken into consideration (e. g. whether paths are suitable for wheelchairs) 
and allows the participants to be prepared (e. g. to wear suitable shoes, 
bring rain coats etc.). Any uncertainty could cause additional strain on 
the conflict situation and lead to an unfavourable atmosphere (Berning & 
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Trenczek, 2013, p. 285). The necessary equipment for visualisation in the 
natural environment and the organisation of seating facilities must also 
be considered and prepared.

3.1.2. Phase 1 – Initiation of the Process 

In this phase, it is not yet particularly necessary to spend time outdoors. 
The mutual agreement can be made in the indoor base. However, at this 
point it is recommended to remind the parties that part of the process 
will take place in a natural environment, in order to ensure that the par-
ties agree to the procedure and do not later feel that they have been taken 
by surprise. Any questions concerning the necessity or effect of spending 
time outdoors can be discussed at this point (at the latest).

3.1.3. Phase 2 – Collection of Topics 

As analysed at the beginning of this article, social conflicts between indi-
viduals produce stress (Hüther, 2002), which in turn releases dynamic psy-
chosocial mechanisms (Glasl, 2013, p. 39). These mechanisms lead to a re-
duction in perception, limited thought capacity, controlled emotionality, a 
one-sided fixed will and a reduction in the variety of behavioural patterns. 
If the parties are confronted with their conflict history during phase 2, it 
is possible that the above-mentioned limitations unfold and make medi-
ation difficult. Glasl attributes a psychological pull to these »bottom up 
drives«. (Glasl, 2013, p. 39). Persons who are strongly affected by the con-
flict can therefore fall into a negative and destructive conflict spira (Bush 
& Folger, 2009, p. 51), which then leads to a disturbed interaction with 
others. This can be explained by the above-mentioned »mood congruen-
cy effect«. However, according to Ulrichs, in a natural environment which 
is experienced as safe and aesthetic, the same unconscious »bottom up 
drives« can lead to relaxation and an improvement in mood instead of ir-
ritation. Nature can therefore, due to the described centering potential, be 
conducive to an interruption of the negative spiral in conflict situations 
(s. Fig. 5). The implementation of nature is therefore appropriate in phase 
2, above all to ensure a positive and constructive start to the conflict de-
velopment through the centering effects (relaxation, stress reduction, en-
couragement of peaceableness, improving of mood and the creation of an 
emotional cognitive balance).
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Fig. 4 Support of the conflict transformation 

The increased level of destructive agitation can be reduced to a constructive 
level and the stimulating potential of nature can promote access to emo-
tionality and encourage the parties to be more present.

3.1.4. Phase 3 – Defining Interests 

In Phase 3 the mode of the interaction should change from »the primar-
ily aggressive-reactive mode to a creative-constructive mode« (Gläßer & 
Kirchoff 2005, p. 131) and the conflict parties are given an opportunity for 
self-reflection and clarification of individual interests. 

In accordance with the three dimensions centering, stimulation and cre-
ativity, this is the point at which – from a solid basis of centering and by 
means of stimulating methods - the parties can be accompanied on their 
way to self-reflection. Risks, adventures, aesthetically pleasant moments, 
experience of resonance and metaphorical nature experiences are fitting 
additions to a targeted process design. As summarised above, these ad-
ditions can only be used to a limited extent in the process of mediation. 
Spending time in a natural environment can be favourable in various as-
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pects and can touch and motivate people who are in conflict and encour-
age creative introspection. It is however possible that individuals in con-
flict may have difficulties in accepting and implementing the impulses 
provided by the environment.

3.1.5. Phase 4 – Generating and Evaluating Options for Solutions

In Phase 4, also called »the creative phase«, the aim is to widen the range 
of possible solutions by increasing creativity, in order to make optimal use 
of the options available. A change of location from an indoor area to a crea-
tivity-stimulating outdoor area, when paired with movement sequences, 
has been shown to be a promising supportive measure in this phase. Natu-
ral symbols, pictures and metaphors can also be integrated into this phase 
of the process as inspiration during the search for solutions (»Go out into 
nature, gather suitable materials on your way (leaves, stones etc.) and as-
sociate with each object a possible solution«).

3.1.6. Phase 5 – The End of the Procedure 

When reaching phase 5, the process of change has been initiated. It can be 
seen as the gateway to implementing the solutions into the daily life of 
the mediation parties. Metaphorical nature experience can be beneficial 
in this phase to test the practicability and suitability of possible solutions. 
For example, the mutually celebrated crossing of the river can represent 
the imminent final agreement and any disagreement during the course 
of the exercise could indicate that a rethinking of the solution is needed. 
Furthermore, ritual experiences in nature can underline the significance 
of the transition from conflict to agreement.

4. Outcomes and Outlook 

The potential of nature within the mediation process is manifold; I have 
outlined some ways of harnessing it. However, this is not an exhaustive 
report, and individual creativity is essential for process design. Particular-
ly in environmental mediation, family mediation, neighbourhood media-
tion and elder mediation, the implementation of nature in the mediation 
process appears to be a welcome addition. This is especially true in elder 
mediation where, as supported by the results of garden therapy with  older 
citizens, nature can build a bridge which makes it easier for older people 
to engage with mediation. Mediation with children, young adults and in 
schools can also benefit from mediation with an intensive nature experi-
ence, as longer assignments of experiential outdoor education is already 
regularly used in these fields.
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Dr. Nadja Alexander has been engaged in diverse dispute resolution set-
tings in more than 40 countries. An award-winning author and educator, 
she is consistently recognized as a global thought leader in the field of me-
diation (Who’s Who Legal). Currently, Nadja is a Professor of Law and the 
Director of the International Dispute Resolution Academy at Singapore 
Management University. Nadja is also a member of the International Ad-
visory Board of the Office of the UN Ombudsman and Mediation Services, 
and the APEC academic working group for Online Dispute Resolution. Her 
books include International and Comparative Mediation, Mediation und 
Recht (German) and The Singapore Convention on Mediation. 

For more on Nadja’s work in Singapore, see https://sidra.smu.edu.sg. For 
more about Nadja, see www.nadjaalexander.com.

Lin Adrian, Ph.D. is an Associate Professor of Mediation at the Universi-
ty of Copenhagen, Denmark, and Director of the Law Faculty’s executive, 
postgraduate and interdisciplinary Master’s degree programme in Media-
tion and Conflict Resolution. She is a practicing mediator and has over 30 
years of practical, teaching and academic experience in the field. Lin con-
ducts mediation training both in Denmark and abroad. She is also an ac-
tive member of various national and international professional organiza-
tions and currently leads the Nordic Mediation Research Network. Lin has 
published numerous articles and book chapters on mediation and other 
dispute resolution processes, edited three books and authored two books, 
one of which is a handbook on mediation for practitioners. 

For more about Lin, see https://jura.ku.dk/english/staff/research/?pure=en/
persons/62609.

Dr. Ulla Gläßer, LL.M. (UC Berkeley), is a Professor of Mediation, Conflict 
Management and Procedural Theory and the Academic Director of the Mas-
ter’s degree programme in Mediation and Conflict Management at the Eu-
ropean University Viadrina Frankfurt (Oder), Germany. As a practising me-
diator and facilitator, she supports dispute resolution and decision-mak-
ing both within and between corporations and other [organizations]. Ulla 
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has taught mediation, negotiation and ADR skills for more than 20 years 
at various universities and for many other non-academic organizations, 
particularly within the justice sector, both in Germany and abroad. She 
has also published broadly on the methodology, legal framework and de-
velopment of mediation and other ADR procedures in Germany and Eu-
rope. Her publications include co-editing two book series and a commen-
tary on the German Mediation Act. 

For more about Ulla and her work, see https://www.rewi.europa-uni.de/
de/lehrstuhl/br/km and https://www.rewi.europa-uni.de/de/studium/
master/mediation.
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Juliane Ade is a German qualified lawyer and has specialized in mediation 
since 2001. She works as a consultant, mediator and facilitator in various 
fields of dispute resolution and is an experienced trainer in mediation, me-
diation law and large group facilitation for academic and non- academic 
organizations. Juliane’s areas of interest include group and team conflicts 
among those in hierarchical working relationships, collegial consultation, 
prevention of power abuse and sexual violence in organizations, and peace 
mediation. Juliane works with health care organizations, public institu-
tions, and private companies. Besides writing a range of articles and book 
chapters, she has also co-authored a mediation and mediation law basics 
book. Juliane is a Board Member of the Berlin Open Space Cooperative eG 
and a Permanent Associate of Inmedio Berlin. 

For more information, see www.boscop.org and www.inmedio.de. 

Silke Amann is a mediator, systemic counsellor, experiential adventure 
educator, and pedagogue in early childhood education. She is active in 
teaching and conducts workshops at meetings and conferences in Ger-
many, Austria and Switzerland. Silke has significant expertise in the field 
of ADHD and is experienced in guiding people through difficult life situ-
ations. Nature and working with troubled children and their families are 
especially close to her heart.  

For more about Silke, see www.silkeamann.ch.

Dr. Katarzyna Antolak-Szymanski is an Associate Professor of Law at SWPS 
University in Warsaw, Poland. She is a licensed attorney as well as a certi-
fied mediator in Poland and in the State of New Jersey in the United States. 
Katarzyna is the Director of the Legal Clinic at SWPS University, and also 
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serves as a law clerk in the labor and social insurance section of the Polish 
Supreme Court. Her primary areas of research include mediation in em-
ployment matters, labor law and civil procedure, as well as court-connect-
ed mediation in the United States. Katarzyna has written numerous pub-
lications in the area of ADR and labor law, and co-authored a commentary 
on the Polish Civil Procedure Mediation Act. She is a member of the So-
cial Council for Alternative Dispute Resolution at the Ministry of Justice. 

For more about Katarzyna, see https://www.swps.pl/katarzyna-antolak-szy-
manski.

Monia Ben Larbi started working as a mediator in 1995. She was deep-
ly inspired by her early experience working with teams in organizations 
which had a strong sense of purpose and commitment to social impact, 
and has specialized in working with new work organizations, mostly with 
self- organized structures, in the past decade. Besides mediation, Monia 
builds organizations which aim to make a difference in the way we learn 
and work, as well as transform rural regions. As someone who personally 
struggles with chronic illness, one of her main areas of expertise and in-
terest is creating truly inclusive workplaces. 

For more about Monia, see www.monias.org.

Olav Berger is a graduate in Administration and a controller at the State 
Chancellery of the Federal State of Brandenburg in Germany. He is also an 
active mediator, logotherapist and alternative psychotherapy practitioner. 
Olav is the CEO of ZoffOff e.V., which he co-founded while doing the Master’s 
Program in Mediation and Conflict Management at the  European Universi-
ty Viadrina Frankfurt (Oder). Olav has been without a larynx since 2015, but 
this has not detracted from allowing him to fully engage in the above-men-
tioned activities – although he now does so with a different »voice«.

For more information, see http://www.zoffoff.de.

Ellen Birkhahn is a practicing lawyer with a focus on civil law cases, cer-
tified German-English translator, and a practicing mediator in the field of 
employment and business conflicts. She teaches communication classes 
for young lawyers. Ellen is currently completing her PhD thesis at the Eu-
ropean University Viadrina in Frankfurt (Oder) and also works as research 
and teaching assistant for Prof. Dr. Gläßer. 

For more about Ellen, see www.ellen-birkhahn.de.
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Dr. Greg Bond teaches mediation, negotiation and cross-cultural commu-
nication in commercial law, management and MBA programs at Technical 
University of Applied Sciences Wildau, near Berlin, Germany, where he also 
coordinates an internal conflict advisory service and directs the language 
centre. He works with businesses and organisations as a mediator, trainer 
and facilitator, and specialises in workplace mediation, dialogue processes, 
peer coaching, and corporate team development. Greg is a member of nu-
merous academic and advisory boards, including that of the Master’s de-
gree programme in Mediation and Conflict Management at European Uni-
versity Viadrina Frankfurt (Oder). He is also a Professor in Mediation at New 
Vision University Tbilisi. Greg has a Master’s degree in Mediation from the 
European University Viadrina Frankfurt (Oder) and a PhD in German Liter-
ature from the University of Nottingham. He has published widely on me-
diation, blogs regularly on the Kluwer Mediation Blog, and has edited two 
books on mediation for the International Chamber of Commerce in Paris. 

For more about Greg, see www.bond-bond.de/en and https://en.th-wildau.
de/gregory-bond/.

Theophilus Ekpon is the Director of the Centre for Sustainable Develop-
ment and Education in Africa (CSDEA), Abuja, Nigeria, and a member of 
the Executive Committee of the Hague based Global Civil Society Platform 
for Peacebuilding and Statebuilding (CSPPS). He previously worked for the 
United Nations in New York and Nigeria. Theophilus has facilitated over 40 
mediation training workshops in collaboration with partners that include 
the California State University, Inmedio Institute-Berlin and BOSCOP-Ber-
lin, which have led to over 1000 mediators being trained in Nigeria, Ken-
ya, Germany and the United States. Through his work at the CSDEA, he has 
developed a Governance and Dialogue Program that enables local govern-
ment officials in Nigeria to make use of reflective dialogue to work with 
their constituents to ensure transparency and inclusivity in governance. 

For more information, see www.csdea-africa.org.

Jörn Gendner is an in-house counsel and senior litigation expert at the 
Alstom Group (formerly Bombardier Transportation GmbH). His work fo-
cuses on the management of large international B2B claims involving lit-
igation, arbitration and alternative dispute resolution (ADR). Jörn also co-
ordinates the internal mediator pool at Bombardier and regularly acts 
as mediator in internal conflicts. He is a member of the strategy team of 
the Round Table Mediation und Konfliktmanagement der Deutschen Wirt-
schaft (RTMKM) and was significantly involved in the development of the 
dispute resolution comparison tool »DiReCT«. Jörn has published sever-
al articles and book chapters on ADR and is part of the leadership team of 
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the expert group on dispute resolution at the Federation of German Cor-
porate Lawyers (BUJ).

Dr. Ulrich Hagel is a mediator, academic and in-house negotiator and 
litigator. As Global Head of Litigations & the General Counsel Office at 
Alstom (formerly Bombardier Transportation GmbH), he is not only work-
ing conceptually on conflict management processes and tools but also 
 operationally leading in negotiations, ADR-processes, arbitration and 
court litigation for complex disputes. Since 2010, he has also been a Part-
ner at KonsensKanzlei in Berlin. Ulrich has published numerous articles 
on Conflict Management, Contract Management and Compliance. He is 
co- editor of the German Arbitration Journal (SchiedsVZ), and founding as 
well as board member of the Board of the Round Table Mediation und Kon-
fliktmanagement der Deutschen Wirtschaft (RTMKM). He is also a mem-
ber of several advisory boards (German Arbitration Institute DIS, Europe-
an Institute for Conflict Management EUCON and the Online-Magazines 
AnwaltSpiegel and Dispute Resolution). Since 2014, he is Academic Direc-
tor of the MBA-Program »International Commercial & Contract Manage-
ment« at the Dresden International University.

For more information, see www.konsenskanzlei.de.

Jan Nicolai Hennemann researches, teaches and consults at the intersec-
tion of business, law and technology. He is a jurist, industrial engineer, 
and executive coordinator of conflict, crisis and change at Sweco, an in-
ternational architecture and design company. In recent years, Nicolai has 
built up and led the innovation department of the Competence Centre on 
Green Business (KNUW.NRW). The Competence Centre on Nature Conser-
vation and Energy Transition (KNE gGmbH) lists him as one of about 50 
mediators who were specially trained to tackle conflicts arising in the con-
text of renewable energy projects on behalf of the German Government. 
As a lecturer and researcher, he teaches at various universities and acade-
mies. Nicolai is also a member of the board of the Round Table Media tion 
und Konfliktmanagement der Deutschen Wirtschaft (RTMKM), where he 
heads the business mediation working group. He is currently enrolled in 
a PhD programme on Organizational Leadership and Change at the Uni-
versity of Zilina, Slovakia. 

For more information, see www.sweco-gmbh.de and www.conflictcrisis-
change.com.

Dr. Georgios Karamanidis is an accredited mediator, lawyer and insolven-
cy administrator in Thessaloniki, Greece, specializing in commercial and 
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family mediation. He is also the President of the Northern Greece Ger-
man-Speaking Jurists Association, and a member of the Arbitration and 
Mediation Department of the German-Greek Industrial and Commercial 
Chamber and the German Lawyers Association in Greece. Georgios has 
been practicing law as a member of the Bar Association of Thessaloniki 
since 1985, and has provided legal advice in the areas of civil, commercial 
and tax law, especially in cross-border cases involving German-speaking 
countries. He is convinced that the benefits of being committed to the al-
ternative dispute resolution way of thinking and acting go far beyond le-
gal practice. 

For more information, see www.diadrasiadr.gr and www.ks-lawyers.gr.

Imke Kerber is a project manager at Robert Bosch Stiftung Gmbh. She im-
plements and supports peace activities worldwide. In the past year, Imke 
has co-developed a new strategy for the foundation’s topic »Peace«, which 
involves emphasizing the role of locally led peace approaches and innova-
tion in international peacebuilding. Imke previously worked as a research 
associate at the Center for Peace Mediation at the European University 
Viadrina Frankfurt (Oder). As a trained mediator, she specializes in con-
flict resolution through dialogue and mediative formats. She holds a Mas-
ter’s degree in Peace and Conflict Studies from the Otto-von-Guericke Uni-
versity Magdeburg, Germany. Imke has also previously worked at UNESCO 
(Paris, France) and the United Nations Peacebuilding Fund (New York City, 
USA). Imke is founding member of ZoffOff e.V. 

For more information, see http://www.zoffoff.de.

Dr. Bettina Knothe is a biologist and environmental scientist, mediator 
and personal as well as business coach. She built up and led the department 
of conflict consultancy (2016-2020) at the Competence Centre for Nature 
Conservation and Energy Transition (KNE gGmbH). She currently works as 
coordinator for the Network Circular Economy Bergisches RheinLand for 
Bergischer Abfallwirtschaftsverband, Germany.

Dr. Tetiana Kyselova is an Associate Professor of Law and the director and 
founder of the Mediation and Dialogue Research Center at the National 
University of Kyiv-Mohyla Academy, School of Law and Department of In-
ternational Relations, Ukraine. She was certified as a mediator by the pro-
gramme »Search for Common Ground« and as a business mediator by the 
IHK Academy Munich and Upper Bavaria. Tetiana teaches courses in Alter-
native Dispute Resolution, Mediation and Conflict Resolution, and Meth-
odology of Research in Law. Dr. Kyselova was part of the drafting commit-

http://www.diadrasiadr.gr
http://www.ks-lawyers.gr
http://www.zoffoff.de


281Profiles

tee for the Ukrainian draft law on mediation. She has worked with inter-
national organizations and the professional community of mediators in 
Ukraine for the last 20 years to advise them on strategies for peacebuild-
ing, self-regulation, the methodology of mediation, as well as to provide 
mediation training. 

For more information, see https://md.ukma.edu.ua.

Bernadette Papawassiliou-Schreckenberg is a graduate of the Law School 
of the University of Athens and the managing partner of the law and me-
diation firm Anwalts- u. Mediationspraxis Papawassiliou-Schreckenberg & 
Führ-Georgantza. She specializes in civil, commercial and financial law and 
has long-standing expertise in resolving cross-border disputes.  Bernadette 
has been practicing as an accredited mediator since 2008 (CIArb and Greek 
Ministry of Justice) and is regarded as a pioneer of mediation in Greece. 
She has also been trained in commercial mediation and conflict manage-
ment in Austria as well as in banking and financial issues. Bernadette is 
the coordinator for mediation at the German Hellenic Chamber of Indus-
try and Commerce and a member of various Greek and international asso-
ciations for mediation. Being a mediation trainer (CEDR), she teaches me-
diation in the e-Learning Program of the National and Kapodistrian Uni-
versity of Athens. 

For more information, see http://www.anwaltspraxis.gr.

Jonathan Rodrigues is a certified mediator from India with an academ-
ic background in Psychology and Law. He currently leads the Online Me-
diation Vertical at CAMP Mediation, Bangalore, India. Jonathan graduated 
with distinction from the LL.M. in Mediation and Conflict Resolution pro-
gramme at the University of Strathclyde, Glasgow. He is a visiting faculty 
member at MNLU Mumbai, which currently hosts India’s only postgradu-
ate course in mediation. Jonathan founded one of India’s earliest media-
tion awareness and educational firms – The PACT. He blogs regularly at Me-
diate.com and IMI, and has also delivered a TEDx Talk on the Multi-Door 
Dispute Resolution System to highlight the need for effective mediation 
advocacy in India. 

For more about Jonathan, see https://www.linkedin.com/in/jonarod.

Kirsten Schroeter is a psychologist by training, freelance mediator, me-
diation trainer and supervisor. She is part of the board of academic direc-
tors of the Master’s Programme on Mediation and Conflict Management 
at the European University Viadrina Frankfurt (Oder), Germany. She spe-

https://md.ukma.edu.ua/
http://www.anwaltspraxis.gr
https://Mediate.com
https://Mediate.com
https://www.linkedin.com/in/jonarod/


282 Profiles

cializes in conflict resolution within organizations and has served as a con-
sultant to various organizations to aid them in developing and implement-
ing conflict management programs. Kirsten has published various arti-
cles on mediation practice, professionalization of mediation, quality as-
surance in the mediation field, and organizational conflict management. 
She is a part of the editorial team for two publication series on Mediation 
and Conflict Management, and part of the editorial board of KonfliktDyna-
mik, a professional journal on leadership, negotiation and mediation. To-
gether with her colleagues, she regularly blogs about insights and topics 
regarding conflict resolution. 

For more information, see http://www.mediation-altona.de/team/
kirsten-schroeter and https://www.kd.nomos.de.

Dr. Katarzyna Schubert-Panecka holds a Master of Law from the University 
of Szczecin, Poland, and a Ph.D. in Law from the University of Rostock, Ger-
many. She is an experienced international commercial and environmental 
mediator, mediation and management trainer, university teacher, business 
(team) coach and conflict researcher. Beyond her work as coach and medi-
ator, she consults with coaches and mediators and teaches cross-cultural 
communication and mediation in the area of New Work. Her areas of exper-
tise are (self)leadership, diversity, and conflict prevention and transforma-
tion, especially in cross border disputes. Katarzyna has been the owner of 
Business Mediation & Intercultural Communication since 2007, co-found-
er and board member of the Mediation Research Group ForMed as well as 
of the Elder Mediation International Network, jury member in the ICC In-
ternational Mediation Competition and spokeswoman for the Polish sec-
tion of DACH International. She is also member of the editorial board of 
the journal Perspective Mediation. 

For more information, see www.schubert-panecka.eu.

Nancy A. Welsh is a University Professor, Professor of Law and the Direc-
tor of the Dispute Resolution Program of Texas A&M University School of 
Law, USA. She was previously the William Trickett Faculty Scholar, a Pro-
fessor of Law at Penn State University, Dickinson School of Law, and the 
Executive Director of Mediation Center in Minnesota. Nancy is a leading 
American and international scholar on Dispute Resolution and Procedural 
Law and has written more than 70 articles and chapters on these subjects. 
She is the co-author of Dispute Resolution and Lawyers (6th ed.) and co-ed-
itor of Evolution of a Field: Personal Histories in Conflict Resolution. She has 
also conducted research and taught as a Fulbright Scholar in the Nether-
lands, is a member of the American Law Institute, and has served as Chair 
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of the American Bar Association’s Dispute Resolution Section and the As-
sociation of American Law Schools’ Alternative Dispute Resolution Section. 

For more information about Nancy, see https://law.tamu.edu/faculty-staff/
find-people/faculty-profiles/nancy-a-welsh.

Dr. Felix Wendenburg, MBA, is an academic, mediation and dispute reso-
lution expert, and mediation and negotiation coach. He is the co-direc-
tor of the business section at the Institute for Conflict Management and 
member of the board of academic directors of the Master’s Programme in 
Mediation and Conflict Management at the European University Viadrina 
Frankfurt (Oder), Germany. Felix is also a partner of Trojapartner Negoti-
ation and Conflict Management. His areas of expertise include workplace 
conflicts, conflicts between companies, conflicts among business partners, 
design and implementation of business conflict management systems, and 
interest-based design and facilitation of mergers and change processes. 

For more about Felix, see https://www.ikm.europa-uni.de/de/personen/
mitarbeiter/wendenburg/index.html.

Mark Zimdars is a lawyer and a Head of Contract and Commercial Man-
agement at Alstom (formerly Bombardier). He has 25 years of global expe-
rience in negotiation, conflict management and ADR. As part of his work, 
Mark practices mediation and ADR and teaches negotiation skills and con-
flict management. For a number of years, he taught International Business 
Law as visiting lecturer at Ostfalia University, Wolfenbuettel, Germany. As a 
member of the Round Table Mediation und Konfliktmanagement der Deut-
schen Wirtschaft (RTMKM), he co-developed the dispute resolution compar-
ison tool »DiReCT« and has co-authored a number of articles about medi-
ation and conflict management. 

For more about Mark, see https://www.linkedin.com/in/mark-zimdars-
a725954a/.
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