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Abstract 

Although dispute resolution through mediation has become widely accepted in 
Western liberal societies as an alternative to litigation, the prevailing idea of justice 
does not apply. The latter is conceived as the application of a universal principle – 
“equal freedom for all” –, whereas parties in a mediation process seek a personal-
ized solution to their dispute. This study asks whether the rethinking of freedom 
by the French phenomenologist Emmanuel Levinas might provide an approach to 
understanding mediation as a process whereby justice is achieved. Levinas’ explo-
ration of the structures underlying human experience led him to a conception of 
justice rooted in responsibility for the other and elaborated through dialogue, in 
light of which mediation can be seen as a privileged context for achieving justice. 
The study identifies the main characteristics of a mediation process conducive to 
achieving justice in the Levinasian sense and describes how such a process looks 
in practice. 
 
Keywords 
Mediation, mediator, justice, freedom, Levinas, dialogue, ethics 
 

Zusammenfassung 
Obwohl die Streitbeilegung durch Mediation in den westlichen liberalen Gesell-
schaften als Alternative zum Rechtsstreit weithin akzeptiert ist, erscheint die libe-
rale Auffassung von Gerechtigkeit als kaum zutreffend. Letztere versteht sich als 
Anwendung eines universalen Prinzips – „gleiche Freiheit für alle“ –, während die 
Parteien in einem Mediationsverfahren eine individuelle Lösung für ihren Streit 
suchen. In dieser Studie wird der Frage nachgegangen, ob das Überdenken der Idee 
der Freiheit durch den französischen Phänomenologen Emmanuel Levinas einen 
Ansatz bieten könnte für das Verständnis der Mediation als Verfahren, wodurch 
Gerechtigkeit erzielt wird. Levinas’ Erforschung der Strukturen, die der menschli-
chen Erfahrung zugrunde liegen, führte ihn zu einer Konzeption von Gerechtigkeit, 
die in der Verantwortung für den Anderen wurzelt und durch Dialog erarbeitet 
wird. Aufgrund dieser Konzeption kann die Mediation als privilegierter Kontext 
für das Erzielen von Gerechtigkeit betrachtet werden. In der Studie werden die 
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wichtigsten Merkmale eines Mediationsverfahrens, das der Herstellung von Ge-
rechtigkeit förderlich ist, aufgezeigt und beschrieben, wie ein solches Verfahren in 
der Praxis aussieht. 
 
Schlagworte 
Mediation, Mediator, Gerechtigkeit, Freiheit, Levinas, Dialog, Ethik 

Ursula Froese, October 2021 
 

 
 



Levinas, Justice and Mediation 

5 
 
 
 

1. Introduction1 

Is mediation a method of conflict resolution whereby justice can be done? The 
following study aims to discover whether the theory of justice developed by the 
French phenomenologist Emmanuel Levinas might be helpful for understanding 
mediation as a process in which disputants achieve a solution that can be consid-
ered just, despite the fact that it does not invoke the universality of the law. 

Mediation has in the course of the past half century become firmly established 
as an alternative to litigation. Defined by the European Union as “a structured pro-
cess, however named or referred to, whereby two or more parties to a dispute at-
tempt by themselves on a voluntary basis to reach an agreement on the settlement 
of their dispute with the assistance of a mediator”,2 mediation has gained wide-
spread traction and legal recognition. It would therefore seem to go without saying 
that mediation shares with litigation the property of being a process whereby justice 
is done. This, however, is not the case, at least not according to the prevailing lib-
eral conception of justice.3  

The reason for this is as easy to grasp as it seems inescapable. Liberal demo-
cratic societies are based on the fundamental value of individual freedom, with 
justice being understood as the equal opportunity for all to exercise that freedom. 
Liberal justice is a universalizing principle easily translatable into a legal code that 
can be applied in a court of law. It is, however, hardly applicable to dispute reso-
lution through mediation. When disputants seek to settle their differences with the 
help of a mediator, they are not trying to apply a universal rule or regulation, nor 
are they trying to generate such a rule. Mediated agreements are personalized so-
lutions tailor-made for the particular situation at hand.  

Mediation, then, would seem to be incompatible with what we generally accept 
as the elaboration or delivery of justice. Does this present a problem? Some might 
say that it does not – that mediation is a method in which disputants try to find a 

__________ 
1 This study is a reworked version of the thesis submitted to the European University Viadrina, Masters Studies 
in Mediation and Conflict Management (LL.M.) in 2018. I would like to thank Lars Kirchhoff and Anne Isabel 
Kraus for their comments on the original text.  
2 Directive 2008/52/EC of the European Parliament and Council, Article 3a.  
3 This study focuses on the liberal conception of justice, as it forms the backdrop to Levinas’ theory that is the 
object of our inquiry. Other contemporary theories of justice, utilitarian or communitarian theories or those 
continuing the Aristotelian tradition of realizing the “good life”, are also framed in universal principles diffi-
cult to apply to mediation, but will not be specifically addressed here.  
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practical solution to their differences by talking things through with one another, 
and that the question of whether or not that solution constitutes justice need not be 
a matter of concern. “What does it matter how justice is defined if I can find a way 
to continue working with a colleague who has made life difficult for me,” a dispu-
tant may ask. 

Historically, a controversy about the incompatibility of justice and mediation 
did flare up when the latter first gained traction in the United States in the last 
quarter of the 21st century. Justice Owen Fiss famously dismissed consensual dis-
pute resolution methods as mere peace-making, incapable of determining justice, 
which, he insisted, required a judge in a court of law administering the will of a 
community.4 Mediation scholars and practitioners countered by calling into ques-
tion the ability of the courts to deliver justice: “Settlement (and its sometimes re-
jection of law) could just as easily be seen as a democratic expression of individual 
justice where rules made for the aggregate would either be unjust, or simply irrel-
evant to the achievement of justice in individual cases,” Carrie Menkel-Meadow 
argued.5 Andrew McThenia and Thomas Sheffer spoke of a different kind of jus-
tice: “not something people get from the government but […] something they give 
to one another.”6  

That debate was never really resolved, however, and has since given way to a 
pragmatic approach to conflict management. Already at the Pound Revisited con-
ference in 1976, the idea of a multi-door courthouse was floated, in which disputes 
would be sorted into different categories, some that should be litigated, and others 
that might better be resolved through other methods, such as facilitation, mediation, 
or arbitration.7 Today, it is this line of thinking that prevails, with the understanding 
that the quality of justice is improved by giving people a choice as to how they 
wish to resolve their disputes.  

Achieving justice is not commonly considered the top goal of mediation by me-
diators, nor is it at the centre of discussion when disputants seek the help of a me-
diator in settling their differences. “In 80 per cent of the cases, justice doesn’t play 

__________ 
4 Owen Fiss, “Against Settlement”, Yale Law Journal 93 (1984), pp. 1073 ff. 
5 Carrie Menkel-Meadow, “Whose Dispute Is It Anyway? A Philosophical and Democratic Defense of Settle-
ment (in Some Cases)”, Georgetown Law Journal 83, p. 2676. 
6 Andrew McThenia and Thomas Sheffer, “For Reconciliation”, Yale Law Journal 94, pp. 1660 ff. 
7 Lara Traum and Brian Farkas, “The History and Legacy of the Pound Conferences”, Cardozo Journal of 
Conflict Resolution Vol. 18:67 (2017), https://www.cardozojcr.com/volume-183-spring-2017/. 
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a role. Rather it’s a matter of fairness,” mediator Blanka Weber remarks.8 This 
situation is also reflected in the relative dearth of academic studies on mediation 
and justice.9 

From a wider societal perspective, the relative absence of the question of justice 
in mediation can be seen as part of a more general trend in Western societies. The 
first half of the 20th century provided examples enough in Europe of dismally mis-
guided state-sanctioned projects of delivering justice – National Socialism and the 
Holocaust, Stalinism and the Gulag. From this perspective, the very emergence of 
mediation and other alternative approaches to conflict resolution, which do not pre-
sume to impose justice through a ruling authority, can be seen as part of a general 
move away from justice with a capital “J”. 

1.1. Justice matters 

And yet, the pragmatic approach has its limits. People are not making use of me-
diation to the extent one may have expected. In Germany, the 2017 report of the 
German Federal Government on the impact of the German mediation law passed 
in 201210 shows that the use of mediation in Germany is low. The ROLAND law 
report of the same year contains similar results: although sixty-nine per cent of the 

__________ 
8 Blanka Weber, “Ist fair wichtiger als gerecht?”, Deutschlandfunk, 06.03.2014, https://www.deutschland-
funk.de/mediation-ist-fair-wichtiger-als-gerecht.1148.de.html?dram:article_id=279366 (accessed 05 July 
2021).  
9 In the German-speaking literature, Leo Montada noted the peripheral attention to the question of justice al-
ready in 2000 and has since then tried to stimulate debate on the topic. See: “Gerechtigkeit und Rechtsgefühl 
in der Mediation”, in: Anne Dieter, Leo Montada and Annedore Schulze (eds), Gerechtigkeit in Konfliktman-
agement und in der Mediation (Frankfurt am Main, New York: Campus, 2000); “Die (vergessene) Gerecht-
igkeit in der Mediation”, in: Gerda Mehta, Klaus Rückert (eds), Mediation und Demokratie, Carl-Auer-Sys-
teme Verlag, 2003, pp. 156 ff.; “Gerechtigkeit – ein Kernproblem in Konflikten und deren Beilegung”, in Kon-
fliktdynamik, 1/2014, pp. 26 ff. But apart from discussions of particular aspects such as subjective justice or 
procedural justice, the question of justice has not received a great deal of attention since then. See: Elke Mül-
ler, “Subjektive Ungerechtigkeit und Gerechtigkeitskonflikte in der Mediation”, in: Zeitschrift für Konfliktma-
nagement 5/2003, pp. 200 ff.; Markus M. Müller and Stefan Falk, “Verfahrensgerechtigkeit in Konflikten: 
Chancen und Grenzen” in Konfliktdynamik 1/2014, pp. 18 ff. A recent exception is: Monika Pasetti, Gerechtig-
keit durch Mediation: Mediation als praktischer Diskurs zur Herstellung intersubjektiver Gerechtigkeit,  
Viadrina-Schriftenreihe zu Mediation und Konfliktmanagement Band 11, Wolfgang Metzner Verlag, 2017. 
10 Bericht der Bundesregierung über die Auswirkungen des Mediationsgesetzes auf die Entwicklung der  
Mediation in Deutschland und über die Situation der Aus- und Fortbildung der Mediatoren, 2017.  
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German population surveyed claimed to have heard of the possibility of mediation, 
only four per cent had made use of mediation in the last ten years.11  

There are many possible reasons for this. These may include financial con-
straints, concerns about the time investment required, or reticence with regard to 
engaging directly with the other party to the conflict. But as Bernhard S. Mayer has 
pointed out in his study Beyond Neutrality,12 one of the sources of people’s re-
sistance to making use of mediation is that they do care about justice and are not 
convinced that mediation will be able to deliver it. The very fact that mediation is 
a flexible, individualized process may interfere with people’s desire for procedural 
justice, Mayer suggests. Disputants often believe that their conflict is about right 
and wrong, and not just about reconciling incompatible interests. They tend to be 
wary of approaches that require a softening of their position in the direction of 
compromise.13  

The present study is motivated by the belief that justice matters for the practice 
of mediation and that there is a need for an answer to the question of whether and 
how it can be achieved. Finding that answer will require taking a step back from 
the practical considerations of what works in mediation and engaging in a reflec-
tion on whether and how justice can be understood, not as something that requires 
the subsuming of an individual case under a universal principle or law, but rather 
as something that, in the words of McThenia and Sheffer, “people give to one an-
other”.14  

The following explores the question of whether the thought of French philoso-
pher Emmanuel Levinas might provide a way to understand mediation as an 
achievement of justice. A strong subscriber to modern democracy, yet highly crit-
ical of the prevailing liberal value of freedom, Levinas developed a theory of jus-
tice that is achieved not through the application of a universal principle but rather 
through dialogue. 

__________ 
11 “Einstellung der Bevölkerung zum deutschen Rechtssystem und zur Mediation”, Roland Rechtsreport 2017, 
Institut für Demoskopie Allensbach, July 2017.  
12 Bernhard S. Mayer, Beyond Neutrality: Confronting the Crisis in Conflict Resolution, San Francisco: John 
Wiley & Sons, 2004. 
13 Ibid., p. 25.  
14 Andrew McThenia and Thomas Sheffer, op. cit. (Note 6).  
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1.2. An alternative view of justice 

Levinas, a Lithuanian-born Jew, belonged to the generation of philosophers who 
were deeply and personally affected by the tragic events of 20th century Europe.15 
As a university professor in post-war France, he was intent on looking into the 
European philosophical tradition to find out how things could have gone so seri-
ously wrong. He did not follow those whose response was to turn away from an 
occupation with justice towards a more pragmatic approach. Instead, his thinking 
was driven by the need to discover and promote a new way of thinking justice that 
would preclude the repetition of the disastrous events witnessed.  

Levinas was a phenomenologist, dedicated to exploring the fundamental struc-
tures underlying human experience. His search for a new understanding of justice 
led him to a critique of the whole European philosophical tradition that began with 
the Ancient Greeks, which he saw rooted in a conception of freedom as pure 
agency. Levinas’ phenomenological research led him to discover something more 
primordial than agency: ethical relation to the other. The discovery of this ethical 
relationality, which he called proximity, led him to a conception of justice achieved 
not through application of a universal law ensuring equal freedom for all, but rather 
through the integration of ethical responsibility into a shared reality, mutually ac-
cepted as just, through a process of dialogue.  

Might Levinas’ understanding of proximity and dialogue open the door to un-
derstanding conflict resolution through mediation as a process conducive to the 
achievement of justice? This is the question to which we are seeking an answer on 
the pages that follow. 

1.3. Overview 

The following study is divided into two parts. The first presents Levinas’ theory of 
justice with a view to answering the question: does it provide a basis for under-
standing conflict resolution through mediation as a process whereby justice is 
achieved? A summary of Levinas’ critique of the liberal idea of justice as equal 
freedom for all is followed by an overview of his discovery of ethical relationality 
as the deeper freedom, followed by a presentation of his conception of justice as 

__________ 
15 In the essay “Signature” Levinas sums up his intellectual biography as having been dominated by the presen-
timent and the memory of the Nazi horror. In Difficile liberté : Essais sur le judaïsme, Paris: Albin Michel, 
1963. 
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the elaboration of a shared reality achieved through dialogue. The presentation 
concludes with the observation that Levinas’ theory lends itself well to explaining 
how justice can be achieved in mediation.  

In the second part, the focus is shifted to mediation. We see, on the one hand, 
how the typical characteristics of a mediation process make it conducive to achiev-
ing justice and, on the other, how some widely practiced approaches, while suc-
cessful in other respects, are unsuited for this purpose. A second chapter provides 
a phase-by-phase description of how mediating for justice looks in practice. In con-
clusion, we see how Levinas’ theory of justice provides the basis for bringing the 
role of the judge and judgement back into mediation.  

A main challenge for this study has been avoiding the Skylla of miring the 
reader in philosophical theory before arriving at the topic of mediation and the 
Charybdis of oversimplifying Levinas’ thought so as to lose the argument for its 
relevance. I have tried to remedy this by, on the one hand, interrupting the expla-
nation of Levinas’ theory of justice in the first section with short inserts on how it 
will be applicable to mediation and, on the other hand, saving some of the details 
of Levinas’ insights for the chapter describing the practice of mediating for justice 
step-by-step, where they are directly applicable.  

Translations of quotations from Levinas’ works into English are mine. Follow-
ing common practice, the words “Autrui, autrui” are translated as “Other” and the 
words “Autre, autre” as “other”.16  

Regarding gender references, an effort has been made to use gender-neutral and 
gender-inclusive language throughout. In those places where, to avoid a cumber-
some expression, the feminine or masculine gender only is used in a general refer-
ence, it is to be understood that both genders are meant.  

__________ 
16 Dino Galetti, “The grammar of Levinas’ other, Other, autrui, Autrui: Addressing translation conventions  
and interpretation in English-language Levinas studies”, South African Journal of Philosophy 34(2), 2015,  
pp. 199–213. 
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2. Levinas’ Theory of Justice 

2.1. Introduction 

What is justice? We are all familiar with the image of Dike, the Greek goddess of 
justice, blindfolded, scales held high. Justice has to do with balance, equality, a 
measure that applies equally to all. But “equality between people, in and of itself, 
means nothing,” Levinas remarks in his first major philosophical work, Totalité et 
infini.17 Everything depends on the answer to the question: what is being measured 
and how? 

In our liberal societies we have the answer at hand: what is being measured is 
freedom, and freedom is understood as the right to further one’s interests through 
the exercise of free will. The goddess is blindfolded to ensure that she applies one 
universal principle indiscriminately to all. Levinas counters that there is a deeper 
way to see freedom: as empowerment with responsibility for the other. Conse-
quently, there is a different way to see justice – and the goddess does not need to 
be blind.  

2.2. Critique of liberal justice 

Levinas traces the understanding of justice that prevails in our present-day democ-
racies back to the 17th century political thinker Thomas Hobbes, who in his treatise 
Leviathan developed a theory of the emergence of the state from an original natural 
condition that he depicted as a war of all against all.18 Hobbes, proceeding from 
the premise that every person is endowed with the natural right to freedom, strug-
gled with the conundrum that the exercise of that freedom was bound to pit every 
person against every other, resulting in a pre-social state of self-defeating mutual 
destruction, a chaotic hell of permanent strife.  

The solution that he came up with determines the idea of justice that prevails to 
this day: being not only free but also rational beings, people agreed to enter into a 
social contract in which they voluntarily abrogated their unconditional right to free-
dom and submitted to sovereign rule. According to Hobbes, it is only with this 

__________ 
17 Emmanuel Levinas, Totalité et infini, Martinus Nijhoff, 1971. 
18 Thomas Hobbes, Leviathan [1651], Oxford University Press, 1996 (reissued 2008).  
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social contract that justice was instituted in society: everyone is equal under one 
universal authority to which all are bound.  

Voluntary submission to sovereign rule: Hobbes’ idea was taken over by the 
Enlightenment thinkers Locke and Rousseau and famously interiorized by Kant in 
his categorical imperative, dictated by the practical law within us: “Act only ac-
cording to that maxim whereby you can at the same time will that it should become 
a universal law.”19 It persists in modern theories of justice: in Jürgen Habermas’ 
recasting of the categorical imperative into discourse ethics20 and in John Rawls’ 
theory of justice as a regime agreed by rational participants from behind a veil of 
ignorance.21 In the course of democratization, the sovereign ruler became the rule 
of law, yet the basic figure of thought remains. Whether the decree of an absolute 
monarch or the expression of citizens’ common interests, the standard of justice 
since the Leviathan has been a universal instance, divested of the personal colli-
sions – anger, aggression, irritation – that made life in the state of nature, in the 
words of Hobbes, so “solitary, nasty, brutish and short.”22  

The necessity of deferring to a universal authority in matters of justice is firmly 
entrenched in our contemporary consciousness, a feature of our social existence we 
accept as a fact of life. “We accept that our legislative bodies decide what norms 
become law and that our institutions of justice regulate the application of the 
same,” Habermas remarks.23 It is the price we pay for living in societies that are 
well-ordered, peaceful and secure, the price of justice.  

Too high a price, says Levinas. Hobbes’ investiture of the sovereign state as the 
instance of justice was a historic mistake that set our political thinking on a fateful 
wrong track, he claims. To Hobbes’ legacy he holds up the mirror of the history of 
Europe since the Enlightenment, centuries of wars and aggression committed in 
the name of the state and of justice. But he sees danger also in the peaceful Europe 
of the second half of the last century, in the social quietude of the like-minded, 
imposed not by force but by persuasion.  

The equal submission of all under a unifying rule does not suffice for ensuring 
a society that is just, Levinas argues. Hobbes’ answer to the war of all against all 

__________ 
19 Immanuel Kant, Grundlegung zur Metaphysik der Sitten [1785], Akademie Textausgabe, Bd. IV, de Gruy-
ter, 1978.  
20 Jürgen Habermas, Theorie des Kommunikativen Handelns, Suhrkamp, 1981. 
21 John Rawls, A Theory of Justice, Harvard University Press, 1971.  
22 Hobbes, op. cit. (Note 18), p. 84. 
23 Habermas, Faktizität und Geltung, Suhrkamp, 1998, p. 147.  
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may have stopped the violence, but pacification is not yet justice. Sovereign rule 
treats all subjects as the same and can never do justice to their individual concerns. 
Furthermore, it risks excluding those it does not recognize as its own – Levinas 
speaks of the European “bourgeois peace behind closed doors”.24 At worst, if sov-
ereign rule is usurped or perverted (as happened in Nazi Germany) it does injustice 
to all.25 

Levinas does not try, as did many others, including the above-named authors, 
to improve upon Hobbes’ conception of sovereign rule, to make it more inclusive, 
participatory or fair. Instead, he calls into question the very premise on which it  
is based. 

Hobbes devoted the first part of his Leviathan, entitled “On Man”, to an elabo-
ration of that premise: the conception of human nature as defined by the exercise 
of free will. Hobbes described human beings as endowed with the natural right to 
freedom, which he defined as the right to “secure one’s livelihood as one sees fit”, 
and driven by a natural inclination to exercise that right with a “perpetual and rest-
less desire of power after power”.26 It was human freedom that inevitably pitted 
one person against every other, making the war of all against all appear inevitable 
in Hobbes’ eyes.  

A younger contemporary of Hobbes frequently cited by Levinas, the French 
mathematician and theologian Blaise Pascal, shared the former’s assumption about 
human nature, but framed it in moral terms. The “self is hateful”, he famously de-
clared in his Pensées.27 It makes itself the centre of everything and enemy of all 
the others.28 Pascal saw the desolation of the consequences of this view of human 
nature even more acutely than did Hobbes. He did not allow himself the luxury of 
seeing an escape from the inherent injustice of the self-assertion of freedom in the 
institution of sovereign rule. Laws might serve to impose order, but describing 
them as the implementation of justice is a tale for the ignorant, he declared, antici-
pating the argument that Levinas was to advance later.29 The truth, Pascal claimed, 

__________ 
24 “Paix et proximité”, Alterité et transcendance, Fata Morgana, 1995, p. 141. 
25 Ibid., p. 147. 
26 Hobbes, op. cit. (Note 18), p. 66. 
27 Blaise Pascal, Pensées [1670], #509.  
28 Pensées, #455. 
29 Pensées, #295. C.f. Pascal Delhom, “Le Savoir de la Justice. Levinas Lecteur de Pascal”, in: Recherches  
Lévinassiennes, 2012, pp. 15–34. 
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is that we are trapped in our hateful selves, alone in the universe and ignorant of 
what justice might be.  

Levinas shares Pascal’s diagnosis of the impotence of sovereign rule as pro-
posed by Hobbes to overcome the inherent injustice of the self.30 Channelling the 
aggression of the many into one unifying rule does not defeat the logic of war, he 
declares. “The peace of empires emerging from war rests on war,” he writes at the 
beginning of Totalité et infini.31 And at the conclusion of his second major treatise, 
Autrement qu’être, it is still the same question that concerns him: “The real prob-
lem for us lies not so much in fighting the violence, but in asking ourselves how 
we can avoid instituting violence in the very name of this fight.”32  

And yet, Levinas is not content to accept the hopeless vision of Pascal. Is there 
not a less despairing way to see the human condition? – he asks. A vision that does 
not entail the inevitability of a war of all against all? “It is not unimportant,” he 
writes in Autrement qu’être, “to know whether the egalitarian and just State, in 
which man realizes himself (and which it is our task to institute and above all to 
maintain) proceeds from a war of all against all or from the irreducible responsi-
bility of one for all, and whether it can do without friendship and faces.”33  

Levinas’ answer is categorically in favour of the second alternative: justice pro-
ceeds from the irreducible responsibility of one for all. Ironically, it is Pascal’s 
bleak moral vision that shows him the way.34 A self that knows itself to be hateful 
cannot be completely alone, Levinas reasons. Somehow, it will have been imparted 
with the knowledge of what it means to be just. There has always been a different 
dynamic at work than the aggression of competitive self-assertion, he claims. There 
has been friendship and there have been faces, even if their voices are muted, for-
gotten or perverted.  

A deep-seated prejudice  
The idea that the human condition is defined by the freedom of self-assertion is a 
prejudice deeply entrenched in our Western knowledge-based civilization, Levinas 
explains in Totalité et infini. It goes back to the inauguration of that civilization in 
the thought of the Ancient Greeks. “Receive nothing from others that is not already 

__________ 
30 C.f. the chapter “Verité et Justice” in Totalite et infini, pp. 80 ff.  
31 Totalité et infini, p. 6.  
32 Emmanuel Levinas, Autrement qu’être ou au-delà de l’essence, Martinus Nijhoff, 1978, p. 278. 
33 Ibid., p. 248. 
34 Pascal Delhom, op. cit. (Note 29), p. 22.  
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inside you, as though since all eternity you have already been in possession of what 
comes to you from outside. Receive nothing – be free”: this is how Levinas sum-
marizes the lesson of Socrates.35 

He recounts how the Greeks learned to understand the world by seeing every-
thing around them as a function of themselves. This was the basis of their ontology 
– their science of being. Representing reality meant positing a concept – a projec-
tion of one’s self – as the principle of knowledge and subsuming the diverse ele-
ments of reality underneath it. This proved a powerful tool for unlocking the world, 
as demonstrated by the enormous success of Western philosophy and science, and 
it determines the way we understand reality and organize our social lives to this 
day. However, Levinas points out, the representational thinking of Western science 
is not the only way in which to make sense of the world. Neither is it the first – he 
points to his own Judaic tradition of open-ended question and answer, more ancient 
than that of the Greeks –, nor is it the full story of how we live our lives today.  

There is a latent blindness and a latent violence to seeing the world as a function 
of one’s own freedom, Levinas explains in Totalité et infini. It understands the 
other exclusively in its own terms, in an endless movement of expansion in which 
the other is assimilated to the same. “This is the definition of freedom: maintaining 
oneself against the other, despite all relation to the other, ensuring the autarchy of 
the self,” he writes.36  

If self-affirmation, striving to assimilate the other, were the full story of our 
lives, we should have to conclude with Pascal that there is no justice, Levinas ad-
mits. But it is not the full story, he insists. The idea that freedom, understood as 
self-assertion, is the first principle of being abstracts from fundamental aspects of 
our experience. It abstracts from the corporality of our existence, and from the fact 
that we are from the start connected with one another by a relationship of ethical 
responsibility that determines the formation of the conscious self and precedes the 
science of being.  

Critique of liberal justice: What does it mean for mediation?  

Levinas’ critique of the liberal view of justice gives articulation to the 
retort mediators offered to Justice Owen Fiss in the dispute mentioned 
above, in which Fiss claimed that mediation, as opposed to litigation, 

__________ 
35 Totalité et infini, p. 34. 
36 Ibid., p. 37. 
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was pacification, not justice. We can imagine that Levinas, had he 
been invited to join in this dispute, would have turned the argument 
around, imputing that it is the ruling of judges in the courts that risks 
being mere pacification. The rule of law inherited from Hobbes’ idea 
of submission to sovereign rule is first and foremost a tool for limiting 
aggression and imposing order onto society, but not for determining 
justice, he might have argued. The speaking of justice in the courts 
subsumes individual cases under a general principle. As such, it suf-
fers from the shortcomings that Levinas identifies as characteristic of 
the Greek approach to the world based on the self-assertion of free-
dom: it is blind for anything it does not recognize as a function of 
itself.  

Might Levinas’ critique apply to mediation as well? Mediation is 
not exempt from the subsuming way of thinking that Levinas depicts 
as dominating our Western civilization. A mediator might encourage 
business partners to look for a solution to their dispute by subsuming 
their respective concerns under an overarching interest to which they 
both subscribe, for example, the good financial performance of their 
company. Such a solution would, however, be blind for other concerns 
that may be major factors in their conflict – the illness of one of the 
partner’s children, or the ethical issues that one of the partners has 
with some of the accounts managed by the company. Mediation does 
not need to be limited to such an approach, however. The dialogue 
conducted in mediation offers possibilities for different solutions that 
do not require subsuming concerns under one unifying principle.  

2.3. Rethinking freedom 

Phenomenology, the philosophical method initiated by Edmund Husserl and prac-
ticed by Levinas, is a break with the tradition inaugurated by the Ancient Greeks, 
of understanding the world as the function of a self-projecting concept declared to 
be the principle of knowledge. Phenomenology does not abstract from the fact that 
our existence is corporeal, that we live our lives embedded in the world around us. 
It seeks to take an observing stance, describing the structures of experience as they 
present themselves. It asks: how did we get to the concept of the self? What is the 
process by which we attained it? “Phenomenology sets forth concepts without ever 
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destroying the scaffolding that has allowed one to climb up to them,” Levinas 
writes.37  

Husserl explored the structures underlying the self by focusing on the function 
of knowledge. He showed how the self as the subject of knowledge is always al-
ready directed towards its object and how intentionality is an integral part of the 
structure of consciousness.38 His student Martin Heidegger expanded the scope of 
the inquiry, undertaking to show that knowledge is just one, derivative, way of our 
“being in the world”, which he considered to be essentially characterized by worry, 
care (Sorge) for our own finite being.39 Levinas, a student of both, goes a step 
further still. His own phenomenological inquiry leads him to discover ethical re-
sponsibility for a being other than ourselves as the basic fact of our existence. “Life 
is not the bare will to be; it is not ontological Sorge for this life,” he writes in 
Totalité et infini.40 “Life is love of life, a relation to something that is not me, but 
dearer to me than my being.”41  

More primordial than the intention of an object of knowledge or the occupation 
with the finality of our being is the pleasure and the burden of our relation to an-
other, Levinas claims. What sets this relation apart from both Husserl’s “intention-
ality” and Heidegger’s “being in the world” is that it traverses a chasm unbreacha-
ble by any effort of conscious representation.  

We can get a sense of what Levinas means if we reflect on a basic fact of our 
corporeal existence: we can never jump into the skin of another. We cannot ever 
know, objectively, what it is to see the world from another’s point of view. In many 
a science fiction scenario, overcoming this limitation has been explored as an en-
ticing and intriguing possibility. For Levinas, by contrast, the irreducible separa-
tion between ourselves and the other, as frustrating and even excruciating as it may 
be, is the condition of what constitutes our very humanity: ethical relation, prior to 
consciousness and prior to being.  

__________ 
37 Autrement qu’être, p. 204.  
38 Edmund Husserl, Ideen zu einer Reinen Phänomenologie und Phänomenologischen Philosophie [1913],  
4th edition, Tübingen: Niemeyer, 1980. 
39 Martin Heidegger, Sein und Zeit [1926], 15th edition, Tübingen: Niemeyer, 1979. 
40 Totalité et infini, p. 115.  
41 Ibid. 
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2.3.1. Ethical relation: Levinas’ big idea (part one) 

The self as a knowing and acting subject, is not the first fact of existence, Levinas 
claims. Before we exercise our freedom in a restless and insatiable quest to assim-
ilate the other, there has always already been ethical relation. Human encounter is 
the source of incessant disturbance: pleasure, joy, irritation, obsession, and above 
all an infinite call to responsibility. The other is irreducibly separate from me, and 
precisely for this reason commands my respect. Prior to consciousness and prior to 
being, I have been invested with responsibility for the other, who forever trans-
cends my cognitive grasp.  

Levinas proposes an “ethics as first philosophy, where ethics is understood as a 
relation of infinite responsibility to the other person”. This, in the words of Levinas 
scholar Simon Critchley, is Levinas’ “big idea”.42 The ethical relation, as Levinas 
understands it, is characterized by a paradoxical conjunction of distance and inti-
macy. The other is irreducibly separate from me, surpassing my imagination, ex-
ceeding my powers of representation. At the same time, the ethical pull that goes 
out from the other and holds me responsible concerns me and me alone. There is 
no observer’s perspective, my responsibility for the other is not the object of any-
one’s knowledge, there is nobody who could take my place. “The radical separation 
between the same and the other means precisely that it is impossible to place one-
self outside of the correlation between the same and the other in order to note the 
correspondence or non-correspondence between this going and this coming. Oth-
erwise, the same and the other would find themselves united in a common perspec-
tive and the absolute gap that separates them would be filled,” Levinas explains.43 
He employs the word “proximity” to denote the simultaneous farness and nearness 
of ethical relation.44  

The ethics that Levinas proposes as first philosophy has sometimes been mis-
understood as a prescriptive ethics – a teaching on how, in order to create a just 
world, we should relate to one another. The misunderstanding is not surprising, as 
ethics in the usual order of hierarchy in Western philosophy comes after ontology 
– the science of being – and after psychology – the study of the psyche. Levinas’ 
undertaking, by contrast, is phenomenological. It is a description of the structures 
underlying experience. He is describing a fundamental humanity that precedes and 

__________ 
42 Simon Critchley and Robert Bernasconi (eds), The Cambridge Companion to Levinas, Cambridge Univer-
sity Press, 2002, p. 6.  
43 Totalité et infini, p. 25. 
44 Autrement qu’être, pp. 129 ff. 
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informs the self and being, an ethical responsibility with which we have always 
already been saddled.  

2.3.2. Describing proximity 

One of the major challenges Levinas faces, as anyone familiar with the creativity 
of his vocabulary can attest, is finding the words to portray the ethical dimension 
that is prior to being – or rather, “otherwise than being”, to use the term he coined 
for the title of his second major work. 

In Totalité et infini Levinas describes the primordial ethical relation by showing 
how it shines through in our everyday lives. We feel it when we cannot pass some-
one by who is suffering, who is hungry: Levinas names the examples of the 
stranger, the widow or the orphan.45 But proximity is not limited to persons who 
are vulnerable or particularly dear to us. It informs all of our encounters, with any 
passer-by; it shows itself, according to Levinas, every time we gaze into the face 
of another. On the one hand, we examine the features before us like one examines 
any object: we note the angle of the jaw, the shape of the mouth and nose, the 
colour of the eyes. On the other hand, we perceive the face as expression, and as 
such it resists possession as an object of my cognition. It is an exhortation and a 
plea: “do not remain indifferent to me; do not leave me to my own fate!”46 The 
expression of the face does not need to be understood literally, Levinas remarks. 
In the essay “Paix et proximité” he refers to a scene in the novel Life and Fate by 
Vassili Grossman, in which a woman waiting in line to get news of the politically 
arrested in Moscow describes the tightened shoulder blades of the persons in front 
of her: “Never could she have thought that the human back could be so expressive 
and transmit in such a penetrating fashion the states of the soul.”47 

The challenge of describing primordial ethical relationality is even more acute 
in Autrement qu’être, where Levinas endeavours to describe it, not as it resonates 
in our everyday lives, but rather as it constitutes the “latent birth of the subject” 
prior to consciousness and being. 48 He addresses the difficulty by distinguishing 
between two levels of language. On the one hand, there is the “said”, the descrip-
tion of how things are, which uses words the way they were designed, to describe 

__________ 
45 Totalité et infini, p. 76. 
46 Ibid., p. 215 f. 
47 “Paix et proximité”, Altérité et transcendance, p. 144. 
48 Autrement qu’être, p. 218. 
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being. On the other hand, there is the “saying”, the portrayal of proximity. When 
we engage in “saying”, we have no choice but to use the words of the “said”, but 
we do so for the price of a betrayal that shows itself in neologisms and grammatical 
awkwardness.49 

The self begins not in the nominative but in the accusative, Levinas explains. I 
am “accused”, uniquely elected, “inspired” by the other – this is the first breath of 
my life as a subject, he writes. 50 Inspired, I have already obeyed before receiving 
the order – and this movement Levinas calls “substitution.”51  

2.3.3. Substitution 

The idea of substitution is central to Levinas’ rethinking of the self and of freedom. 
Substitution takes place before it makes sense to speak of “oneself” and “another” – 
this is the betrayal to which Levinas refers when he speaks of the difficulty of de-
scribing the “saying” in the words of the “said”. When I come to consciousness, I 
have always already been inspired, put myself in the other’s shoes, I am always 
already non-indifferent. Paradoxically, it is through substitution that I become who 
I am, unique. Not by recognizing myself as a particular case of a universal – which 
always involves duplicity. But rather as me – one of a kind, unique. It is a coming-
to-be of the subject that happens over and over again in the course of experience.  

The self comes to be, in Levinas’ understanding, not as self-consciousness, but 
rather as what Levinas calls “recurrence”. “Recurrence [is] not ‘self-conscious-
ness’, where the subject still keeps a distance to itself,” Levinas writes. Self-con-
sciousness, as usually understood in the Western philosophical tradition (Levinas 
refers to Hegel) is the returning of being to itself as a concrete universality, equal 
to itself, self-sufficient, resting within itself. In recurrence, by contrast, the self 
finds itself thrown back behind its point of departure, “outside of any concept, as-
signed to responsibility and by virtue of this assignment not finding any rest within 
itself.”52 In recurrence, the self is “this side of itself, this side of indifference to 
itself – precisely substitution for the Other […], the one saying to the other: ‘I’ or 
‘I am here’.”53 The uniqueness of the self consists in responsibility, in kindness for 

__________ 
49 Ibid., pp. 16 ff. 
50 Ibid, p. 182.  
51 Ibid., pp. 156 ff.  
52 Ibid., p. 182. 
53 Ibid., p. 228 f. 
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the other: “Goodness, kindness (bonté) is the only attribute that does not introduce 
multiplicity into the subject. As soon as one becomes conscious of it, it is no longer 
goodness,” Levinas writes.54  

Substitution is “a different manner of acceding to the other than by knowing: it 
is approach of the neighbour”,55 not a gathering of the many under the one, but 
direct relation, like a mirroring. The movement of substitution, Levinas empha-
sizes, is prior to the representation of being through the gathering of multiplicity 
under a unifying concept, which since the time of the Ancient Greeks has been 
equated with reason. Before we begin projecting our concepts onto the world, we 
have always already substituted ourselves for the other.  

Contemporary theories of direct embodied cognition confirm the idea of a rela-
tion more basic than representation, and their debt to the French phenomenologists, 
including Levinas, has been acknowledged.56 Recent advances in neuroscience, the 
discovery of the role of mirror neurons in empathy, for example, can also be seen 
as confirmation of the primacy of substitution.57 What sets Levinas’ idea of prox-
imity apart is that he understands this fundamental relation as pre-ontological and 
ethical, as investment with responsibility for the other. “Responsibility is the very 
rationality or the very universality of reason; it is the rationality of peace.”58 

2.3.4. Responsibility: The deeper freedom 

The recognition of the primordiality of proximity and the assuming of responsibil-
ity through substitution makes the idea that the world is my project, the creation of 
my free will, seem laughable, a delusion, Levinas writes.59 We have always come 
late into this world. We have always already been invested with responsibility for 
our neighbour. The call to non-indifference can be heeded or ignored, but it has 
always been there: “The will is free to assume this responsibility in the manner it 
desires, but it is not free to refuse the responsibility itself; it is not free to ignore 

__________ 
54 Ibid, p. 187.  
55 De Dieu qui vient à l’idée, Vrin, 1982, p. 221. 
56 Cf. Matt Bower, “Radicalizing the Phenomenology of Basic Minds with Levinas and Merleau-Ponty,” in: 
Miguel García-Valdecasas, José Ignacio Murillo, Nathaniel F. Barrett (eds), Biology and Subjectivity: Philo-
sophical Contributions to Non-reductive Neuroscience, Springer, 2016.  
57 Cf. Margaret Steward, “Empathy and the Role of Mirror Neurons”, All Regis University Theses, 821, 2017, 
https://epublications.regis.edu/theses/820.  
58 Autrement qu’être, p. 249.  
59 Ibid., p. 194. 
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the sensible world to which it has been introduced by the face of the other. In the 
reception of the face, the will opens itself to reason.”60  

Responsibility, and not the self-assertion of freedom, is the absolute human 
value, according to Levinas: “The only absolute value is the human possibility of 
asking more of oneself than of others.”61 It is deeper than freedom; Levinas also 
calls it the deeper freedom. A freedom “different from that of initiative”.62 In prox-
imity, the self is not caught up in subsuming and assimilating the world as a func-
tion of itself. Responsible for the other, it is not alone, not trapped in the prison of 
the self which in the Western philosophical tradition has elicited the seemingly 
unsolvable problem of solipsism. The bubble of the self has always already been 
burst, in the ethical relation of proximity to the other.  

Because responsibility is the deeper freedom, touching base with it can feel not 
like shouldering a burden, but like empowerment, Levinas observes. Juliet’s dec-
laration in Shakespeare’s Romeo and Juliet illustrates the empowerment Levinas 
means: “My bounty is as boundless as the sea, / My love as deep; the more I give 
to thee, / The more I have, for both are infinite.” But, as Shakespeare also knew, 
this is not yet justice.  

Rethinking freedom: What does it mean for mediation?  

Levinas’ phenomenological research led him to discover proximity, 
responsibility for the other, as the primordial structure underlying our 
subjectivity. Might mediation provide a context for touching base with 
proximity?  
In mediation, parties usually meet face-to-face. They size each other 
up, take note of physical features, scrutinize each other as one exam-
ines any object of cognition. But apart from this, their meeting is also 
an occasion to experience the face of the other as expression. As such, 
it is an occasion for touching base with proximity, with the ethical call 
to non-indifference, which, according to Levinas, is the basic human-
ity underlying all of our interactions.  
An important difference between the communication that typically 
takes place in litigation and the communication in mediation is that 

__________ 
60 Totalité et infini, p. 241. 
61 “Philosophie, justice et amour : Entretien avec Emmanuel Levinas” in Esprit, August/September, 1983,  
p. 12. 
62 Autrement qu’être, p. 181. 
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the parties engage with one another directly. They are encouraged to 
develop an understanding for the point of view of the other, to see 
things from the other’s perspective. When they put themselves in the 
shoes of the other, they typically experience a surge of understanding. 
This does not leave them indifferent; it can even feel like empower-
ment. From a Levinasian point of view, this is the activation of sub-
stitution, the investment with fundamental responsibility for the other 
through which the subject is formed – ever and ever again.  

We can imagine a landlord and a tenant, in conflict because the 
tenant, a young migrant, is not participating in the weekly cleaning 
schedule. The landlord, encountering the tenant, first sizes him up 
with a seasoned eye: a young man who is thin, badly dressed, not a 
native speaker. But he also perceives the young man´s expression. He 
feels the distress, he hears the implicit plea – do not leave me to my 
fate; if I am evicted where will I go? For a moment, he puts himself in 
the other´s shoes. Without knowing the details of the tenant’s situa-
tion, he gets a sense of his preoccupation with his traumatic past, his 
obsession with assisting his siblings still left behind, his confusion at 
having been thrust into a new social environment – and this does not 
leave him as he was before. He feels the empowerment of responsibil-
ity: he, as the landlord, and nobody else, is in a unique position in this 
moment to make a difference in this person’s life. The point of con-
tention – the question of mopping the staircase – still remains, how-
ever, and requires a solution, also with a view to both the landlord’s 
and the tenant’s responsibility towards the other tenants. Substitution 
and the shouldering of responsibility are a first step towards justice, 
but its achievement will require an additional step. 

2.4. From proximity to justice  

Levinas’ phenomenological research led him to the discovery of proximity, respon-
sibility for the other, as the deeper freedom and the key to the uniqueness of the 
self. But responsibility is not yet justice. Justice is a matter of balance, of equality, 
whereas the responsibility that Levinas has identified as constituting our basic hu-
manity has nothing to do with either: “My central idea is what I have called the 
asymmetry of intersubjectivity, the exceptional situation of the self,” Levinas says. 
“In this regard I always recall Dostoevsky. One of his characters says: ‘We are all 
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responsible for everything and for everyone, and I more than all the others.’”63 
However, he says, we do not live in a world where there is just ourselves and  
the other. There are always a third person, who disturbs the asymmetry of respon-
sibility. 

“The third introduces a contradiction into the saying, the sense of which was 
unidirectional up until then.”64 With a third person in play, it is not enough to be 
imbued with responsibility and kindness: “With the entry of the third, I have to 
make a judgement where I was obliged only to take responsibility.” 65  

My neighbour, for whom I am responsible, may be poor, vulnerable, the object 
of my infinite pity. However, just as I am responsible for her/him, she/he is also 
responsible for another, a third, Levinas explains. And in view of our respective 
responsibilities, we are equals. “The third looks at me in the eyes of the other, and 
the language he speaks is justice.”66  

With the entry of the third person – and there has always been a third – there 
arises the need to weigh and to compare; there arises the question of justice: “The 
third is other than my neighbour, but also another neighbour, but also a neighbour 
of the other and not only another of his kind. The other and the third: what are they 
for one another? Which of the two comes first? The other is in a relationship with 
the third – for whom I cannot answer entirely, even if I do answer – without any 
question – for my neighbour alone. The other and the third, my neighbours, con-
temporaries of each other, distance me from the other and from the third,” Levinas 
writes.67 

How is this weighing and comparing accomplished? Through language, says 
Levinas. Levinas’ theory of justice is a theory of language.68 Just as he calls into 
question the premise of Western thought that would have experience begin with 
the self-assertion of freedom, so he calls into question the theory of language that 
would have communication begin as an activity of the self. The sending and re-
ceiving of messages from one self to another, which takes place on the level of 
being, on the level of the “said”, presupposes communication on the level of ethical 

__________ 
63 “Philosophie, justice et amour”, op. cit. (Note 60), p. 9. 
64 Autrement qu’être, p. 245. 
65 “Philosophie, justice et amour”, op. cit. (Note 60), p. 9.  
66 Totalité et infini, p. 234.  
67 Autrement qu’être, p. 245. 
68 Cf. Edith Wyschogrod, “Language and alterity in the thought of Levinas”, in: Simon Critchley and Robert 
Bernasconi, (eds), op. cit. (Note 41), pp. 189 ff. 
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relation, the “saying”. “The unlocking of communication,” Levinas writes, “takes 
place in the ‘saying’. […] It happens in the risky disclosure of oneself, in sincerity, 
in the rupture of interiority and the abandon of all shelter, in exposition to trauma, 
in vulnerability.”69 The saying hardly needs words. In the assuming of responsibil-
ity for the other, it is enough for the other to know: “I hear you; I am here.” How-
ever, with the weighing and comparing required for the elaboration of justice, an-
other dimension of language comes into play. Justice requires words to which one 
and the other can relate; it requires the integration of the “saying” into the “said”. 

2.4.1. Comparing the incomparable: Levinas big idea (part two) 

“If there were responsibility for the other alone, there would be no problem,” 
Levinas writes.70 He adds that he means this “in the most general sense of the 
term”. Without the weighing and comparing of justice, he explains, there would be 
neither consciousness nor self-consciousness; no question of being at all.  

We saw above how Levinas understands proximity as the condition for the 
uniqueness of the self. But the coming-to-be of the self and the world requires 
more. Being emerges with the elaboration of justice. “The comparing of the incom-
parable is the latent birth of representation, of logos, of consciousness, of work, of 
the neutral notion: ‘being’,” Levinas writes.71 

Being and justice are co-emergent. This is Levinas’ second “big idea” – less 
widely recognized than the first. With the weighing and comparing of our respec-
tive responsibility for the other, each incomparable, each constituting our very 
uniqueness, we give each other the world, through language.72 More often than not, 
justice has been masked, forgotten, or perverted. But that does not derogate from 
the fact that justice is an integral part of language and an integral part of being.  

A possible misunderstanding must be cleared up, which will bring us closer to 
the crux of Levinas’ understanding of justice. We have described the move from 
proximity to justice as though it were an empirical progression, as though there 
were first infinite responsibility for the other and then, in a second step provoked 
by the entry of the third, the weighing and comparing of justice. It could lead to the 
false impression that justice in Levinas’ view relativizes and dilutes the infinite 
responsibility of proximity. But this is a typical example of the pitfalls of trying to 

__________ 
69 Autrement qu’être, p. 82.  
70 Ibid., p. 245. 
71 Ibid., p. 247. See also: “Philosophie, justice et amour”, op. cit. (Note 60), p. 8. 
72 Ibid., p. 246. 
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describe the “saying” in terms of the “said”. Levinas does not have an empirical 
progression in mind. It is a tighter knot that ties proximity to justice.  

The ethical relation of proximity is a relation to the absolutely other, irreducibly 
separate from myself. In view of Levinas’ account of justice, we can give a clearer 
answer to the question of what it is that constitutes this irreducible separation be-
tween myself and the other, which is the very condition of our corporeal existence. 
It is precisely the other’s relation to the third(s), to which I can never be privy, that 
puts her/him forever out of my cognitive grasp and commands my respect. The 
third person does not, in fact, come later to disturb proximity, she/he has been there 
all along. “The beyond from which the face comes is the third person,” Levinas 
explains in an essay on the origin of meaning.73 He speaks of “illeity” – derived 
from the third-person pronoun “il” – “third-person-ness” – to describe this fact. 
Illeity means that proximity and justice never concern just me and the other alone 
– they are always nurtured from the fact that there are thirds. “In a certain sense, 
all the others are present in the face of the radically other.”74 “Everything that hap-
pens here “between us” concerns the whole world, he writes.75 

At the same time, the fact that proximity always already concerns the third(s) 
and the question of justice does not diminish the original responsibility for the 
other: “In no way is justice […] a degeneration of the for the other, a diminution, 
a limitation of anarchic responsibility,” Levinas writes.76 The determination of jus-
tice is always grounded in the “human possibility of asking more of oneself than 
of others.”77  

“But the contemporaneity of the many is knotted around the diachronicity of the 
two: justice only remains justice in a society where [on the one hand] there is no 
distinction between the near and the far but where [on the other] the impossibility 
remains to pass over the nearest; where the equality of all is carried by my inequal-
ity, by the surplus of my responsibilities over my rights.”78 

__________ 
73 “La signification et le sens”, Humanisme de l’autre homme, Fata Morgana, 1972, p. 86 f. 
74 “Philosophie, justice et amour”, op. cit. (Note 60), p. 10.  
75 Totalité et infini, p. 234. 
76 Autrement qu’être, p. 248. 
77 “Philosophie, justice et amour”, op. cit. (Note 60). 
78 Autrement qu’être, p. 248. 
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2.4.2. A different Leviathan 

If we return for a moment to Hobbes’ Leviathan, we can imagine that Levinas 
would give quite a different account of the beginnings of human interaction than 
did Hobbes. His story would begin, not with the self endowed with the right to 
freedom, but rather with the ethical relation of proximity and the elaboration of 
justice which it presupposes. Levinas may well consider the picture Hobbes paints 
of the state of nature as a war of all against all to be a real possibility, as there is 
always the danger of justice being perverted. But in Levinas’ account, the self-
asserting ego, confronted with the other, would stop short in its tracks. It would 
feel the shame of its naïve self-assertion: “The presence of the other, does it not 
call into question the naïve legitimacy of freedom? Does freedom not perceive it-
self as shameful? And, in and of itself, as usurpation?”79  

In Levinas’ account, the escape from the war of all against all proposed by 
Hobbes, the mitigation of the damage of self-asserting freedom through the volun-
tary submission of all to sovereign rule, would not be considered an option; it 
would be recognized as a mere channelling of the “naïve legitimacy of freedom” 
from the individual to the state. Nor would Levinas draw the consequence, as did 
Pascal, that the self is therefore doomed to subsist its inherent hatefulness. Rather, 
he would describe the shame elicited by the self-asserting ego’s confrontation with 
the other as an opportunity to reconnect with the primordial ethical relation of prox-
imity. He would emphasize the urgency for freedom, confronted with the unfath-
omable otherness of the other, to remember its origin in “friendship and faces”, and 
to justify itself, not in the sense of proving itself (as was the case for Hobbes) but 
in the sense of rendering itself just.80  

In the liberal view of justice inspired by Hobbes, what is being measured and 
balanced is the destructive force of the freedom of self-assertion – the freedom of 
each being limited equally, blindly, without regard for individual differences. In 
Levinas’ view, it is responsibility for the other that is being weighed and compared. 
Equality arises when my eyes are opened to the unfathomable otherness of the 
other, when she/he reveals her/himself to me as also responsible. Justice is not 
blind. “Either equality occurs,” Levinas declares,” when the Other commands the 
Same, and reveals himself to him in responsibility; or equality is nothing but an 

__________ 
79 Totalité et infini, p. 339.  
80 Ibid., p. 88. 
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abstract idea, a word. Equality cannot be detached from and is an integral aspect 
of the welcoming of the face.”81  

From proximity to justice: What does it mean for mediation?  

We saw above how mediation could be seen as an opportunity to touch 
base with proximity – the infinite responsibility of one for the other 
that Levinas sees as the pre-condition of the self. But justice, for 
Levinas, requires more that the shouldering of responsibility for the 
other. It concerns also (at least) a third person. It requires the weighing 
and comparing of responsibilities, by myself and the other as equals, 
through dialogue. In order for mediation to be an achievement of jus-
tice, it would need to be an exchange on the basis of equality. And the 
basis of that equality would have to be the respective responsibilities 
of the parties – one for the other and the other for a third. An exchange 
by means of a dialogue in which the parties agree on a common world. 

We can take the famous example of two sisters fighting over an 
orange to see how this might look in practice.82 Both sisters want the 
orange, but, as it turns out, for two different purposes – one wants to 
make juice for a breakfast drink and the other needs the rind for baking 
a cake. They may reach an accommodation on the basis that these in-
terests are compatible: one takes the rind and the other takes the juice. 
This is a smart way of splitting the orange, but in order to achieve 
justice in the sense imagined by Levinas, the discussion would have 
to go further. The sister wanting to bake the cake may be reminded, 
seeing the concern in the eyes of the other, that the friend for whose 
birthday the cake is intended is allergic to orange rind. She may re-
consider her intention and decide to use vanilla instead. The other, 
who particularly loves this type of orange because of its size and high 
juice yield, may remember that her sister has been reading up on la-
bour exploitation in the production of citrus fruits. The sisters may 
agree that she go ahead and use this orange for her juice, but that they 
will pay attention to origin when buying oranges in the future. The 

__________ 
81 Ibid., p. 236. 
82 This example has become famous thanks to the discussion in: Roger Fisher and William L. Ury, Getting to 
Yes: Negotiating Agreement Without Giving In, Boston: Houghton Mifflin, 1981. 
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dialogue has been a disturbance of the sisters’ original interests, re-
sulting in agreement on a more just piece of the world for themselves 
and others.  

2.5. Justice through dialogue 

The world comes to be, according to Levinas, as a realization of justice, rooted in 
proximity. More often than not, however, proximity and justice are masked or for-
gotten. “I have no illusions about this and I do not have an optimistic philosophy 
of the end of history,” Levinas states. “It is evident that there is in man the possi-
bility of not opening up to the other, there is the possibility of evil. Evil is the order 
of being tout court – and, by contrast, approaching the other is humanity breaking 
through into being, an “otherwise than being”.83 

Justice is not achieved once and for all. But it is also not lost once and for all. 
Justice, for Levinas, is something that can be built again and again, every time two 
persons open up to one another, reconnect with their fundamental responsibility, 
for one another and for the others of each other. It requires engaging with one an-
other as equals, weighing responsibilities against one another, reinventing a part of 
reality where we both say “I can live with that”.  

The dialogue of justice is not just any dialogue. There is a long Western tradi-
tion, Levinas writes in an essay devoted to the subject of dialogue,84 of engaging 
with one another with the goal of “bringing the other to reason”. Points of view are 
shared with a view to uniting them into one meta-narrative, deemed to be the rea-
sonable one, the truth. Although such a process can and has been called a dialogue, 
it is essentially a monologue, Levinas observes: it does not deport from the first-
person perspective.85  

In the same essay, Levinas notes that a new understanding of dialogue emerged 
in the 20th century, introduced by authors such as Martin Buber.86 Buber recog-
nized that there is a special quality to the relation between two persons – he called 
it the “I-thou” relationship –, which cannot be reduced to the first-person perspec-

__________ 
83 “Philosophie, justice et amour”, op. cit. (Note 60), p. 16. 
84 “Le dialogue”, in Levinas, De Dieu qui vient à l’idée (Vrin, 1982), pp. 211–230. 
85 Ibid., p. 220. 
86 Martin Buber, Ich und Du [1923], (Reclam, 2008). 
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tive of a subject intending an object. Buber saw the “I-thou” relationship as recip-
rocal, characterized by the fact that I say “thou” to you, knowing that you say 
“thou” to me.  

Levinas acknowledges his debt to Buber – he, too, considers the relation of one 
person to another in proximity to be irreducible to objective cognition. But he does 
not consider the reciprocity that Buber envisages as the essential characteristic of 
dialogue between two persons to qualify as a dialogue of justice. Encounter with 
the other is not a reciprocal relation, Levinas insists; responsibility is always asym-
metric. There is an urgency to the face-to-face encounter, he writes, that goes be-
yond complicity between two persons, a cry for justice that requires consideration 
of the third.87 “As citizens we are reciprocal, but that is a more complex structure 
than the face-to-face,” he declares.88  

For Levinas, achieving justice through dialogue requires the third-person per-
spective; it requires recognizing the other in his/her responsibility for third parties, 
in his/her illeity, always out of reach of my cognition. Justice always involves con-
sideration of the third, and the third of the third – it resonates as far as my respon-
sibility and that of the other and other’s other reaches.89 At the same time, it re-
mains rooted in the intimacy of proximity.  

Dialogue for justice, as conceived by Levinas, can involve many interlocutors, 
but it requires only two in consideration of a third. Achieving justice does not re-
quire a universal principle that is applied equally and blindly to all. That marks its 
essential difference to the elaboration of justice in the liberal understanding.  

Achieving justice through dialogue is a difficult process. Levinas calls it “a fine 
risk”.90 There is always the risk that the other will reject one’s advance, and there 
is always the risk of misunderstanding. A comparing of the incomparable, it is by 
its very nature a challenge which can never come to a conclusive end and which 
must ever and again be taken up anew. 

__________ 
87 “Le dialogue”, op. cit. (Note 83), p. 229.  
88 “Philosophie, justice et amour”, op. cit. (Note 60), p. 9. 
89 Ibid., p. 235. 
90 Autrement qu’être, pp. 190, 259. 
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2.6. Levinas, justice and mediation 

Now we are in a position to answer the question with which we began: does 
Levinas’ theory of justice provide us with an approach to understanding mediation 
as a process whereby justice is done? We can answer in the affirmative.  

Levinas developed his theory of justice on the basis of a critique of the idea of 
freedom that is fundamental to our liberal societies and the discovery of a deeper 
freedom in the ethical relation of proximity. On the basis of proximity, he devel-
oped a conception of justice as the integration of ethical relation into a shared rep-
resentation of the world. Justice, in this view, does not require the application of a 
universal principle to an individual case. It is achieved through dialogue – a dia-
logue that can involve many but does not require more than two.  

Levinas’ critique of the liberal idea of justice does not discount the usefulness 
and necessity of laws or state institutions. However, he does dispute that the source 
of the justice delivered by the law lies in its universality. Justice derives from dia-
logue, he insists, also in the case of the law, and depends on the quality of consul-
tation and exchange in the legislative process. When the law is applied in the 
courts, Levinas warns, there needs to be vigilance that its weight does not override 
the exigencies of the case at hand.91 There is always the danger that the law and 
institutions take on a life of their own and serve themselves instead of the persons 
they were designed for: “Justice, society, the state and its institutions […], nothing 
is exempt from the control of responsibility of one for the other,” he writes.92 

Justice, in Levinas view, is not reserved for the courts of law. It can be achieved 
in many formal and informal contexts – anywhere where two persons encounter 
one another in their irreducible difference, where they reconnect with their funda-
mental responsibility one for the other and, in consideration of the third(s) for 
which they are also responsible, enter into discussion and rebuild a piece of reality 
they are willing to share.  

Conflict is a special situation, where the unfathomable otherness of the other 
appears in all its intensity. While a dispute between two parties represents a tear in 
the social fabric, it at the same time represents, from a Levinasian point of view, 

__________ 
91 C.f. Jean Paul Grosso, “Ethics and Law in the Thought of Emmanuel Levinas”, https://www.academia.edu/ 
1912153/Ethics_and_Law_in_the_Thought_of_Emmanuel_Levinas. See also Manderson, who discusses  
how Levinas’ idea of proximity and responsibility can be relevant for the duty of care. Desmond Manderson, 
“Proximity: The Law of Ethics and the Ethics of Law” in: UNSW Law Journal, Volume 28(3), November, 
2005. 
92 Autrement qu’être, p. 248. 
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an opportunity to reconnect with the proximity from which justice can emerge. 
Conflict provides an occasion to reconnect with proximity, with the otherness of 
the other, thus opening up the chance for a dialogue of justice.  

Mediation is a communicative process in which the situation of conflict is ex-
ploited in this sense. Not every mediation touches base with proximity – it is pos-
sible for parties to find a way to reconcile their interests without leaving what 
Levinas calls the “ontological” level of being. In Autrement qu’etre, Levinas makes 
a play on the fragment “est” in the word “interest”: the pursuit of interests is always 
a mode of the striving to persist in one’s being. Achieving justice, however, re-
quires touching base with proximity that is prior to, “otherwise than being”. The 
face-to-face encounter between the parties in mediation provides an opportunity 
for reconnecting with the primordial proximity between myself and the party with 
whom I am in dispute, opening up in frankness to the responsibility that is always 
there under the surface with respect to every person I meet. 

Mediation provides the space for a dialogue in which a party, together with 
her/his counterpart, can engage in the difficult task of integrating mutual responsi-
bilities into a shared reality, comparing the incomparable, through dialogue. It is a 
discussion that takes account of the third, the other for whom the other is respon-
sible, and also the others of that other – all of the persons affected by the conflict 
at hand. Through this discussion, there can be justice, for the other, for the third – 
and also for the party concerned. We can conclude, therefore, that dispute resolu-
tion through mediation is a process suitable for achieving justice. 
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3. How mediation achieves justice 

3.1. Three essential characteristics 

In the last chapter we asked: what is Levinas’ understanding of justice and is it 
applicable to mediation? We saw how, based on his discovery of ethical relation to 
the other as the pre-condition of the self, Levinas developed a conception of justice 
that is achieved through dialogue – a dialogue in which interlocutors integrate their 
respective ethical relations into a shared reality. We concluded that mediation as a 
method of conflict resolution through dialogue can be seen as a process whereby 
justice is done.  

In this chapter, we reverse the direction of questioning and ask: what are the 
properties of mediation that make it suitable for achieving justice? We show how 
three features that typically characterize a mediation process function as essential 
elements for achieving justice. Firstly, mediation is always an encounter with al-
terity. As a party, one is usually required to meet face-to-face and communicate 
directly with one’s disputant, as awkward as that may be. Secondly, in the course 
of a mediation the parties are typically encouraged not only to listen to one another 
but also to attempt to view the situation from the perspective of the other, to step 
into the other’s shoes. Thirdly, the discussion conducted in the course of a media-
tion typically goes beyond the original bone of contention between the parties, in-
volving issues that concern third parties as well. Not all mediation processes are 
the same, and in this chapter we also show how some are more conducive to achiev-
ing justice than others.  

3.1.1. Encounter with alterity 

Mediation is a method for solving conflicts, not through the use of force, but rather 
through communication. What sets the communication in mediation apart from that 
in other dispute resolution methods is that the parties talk directly with one another, 
answering for themselves. This makes their engagement very different from that in 
litigation, where it is the lawyers who speak in place of the parties. This direct 
contact between the parties will usually involve a degree of awkwardness. More 
often than not, there will be a feeling on both sides that the other’s manner, actions, 
views, way of being are odd, perplexing, even inexplicable.  

For achieving justice in the Levinasian sense, the element of strangeness that is 
a part of every mediation process is in fact essential for achieving justice. The ab-
solute otherness of the other is, as we saw, the core feature of the “proximity” that, 



Ursula Froese 

34 
 
 
 

according to Levinas, defines our intersubjectivity. And it is in situations such as 
conflict (or love) 93 that this otherness makes itself felt most strongly.  

Proximity reverberates when the parties to a mediation are disturbed by the 
other, experience their alterity. This allows them to touch base with the origin of 
communication, the ethical spark that reaches across the gulf of proximity that sep-
arates every person from every other. This, according to Levinas, is a necessary 
condition for achieving justice. If it happens, the rest is easy; if not, the mediation 
will never get beyond coming to a mere arrangement. 
 
Different from shuttle mediation 
 
One might ask: does the importance of coming up against the alterity of the other 
party mean that there can be no justice in online mediation or in mediation by tel-
ephone? The answer is probably a “maybe”. It is possible to feel proximity to the 
other, even when that other’s face is only visible on a screen, as experience during 
the COVID-19 pandemic has proven. At the same time, it cannot be denied that the 
experience of the strangeness of the other becomes weaker as the physical connec-
tion gets more ephemeral. At the extreme end of the scale, shuttle mediation, in 
which the parties talk almost exclusively with the mediator who acts as a go-be-
tween, is a style of mediation that leaves little chance of connecting with proximity. 
Shuttle mediation has proven effective in settling disputes where the parties are so 
embittered that they cannot imagine sitting in the same room. But it will not serve 
to achieve justice in the sense proposed by Levinas. 

3.1.2. Stepping into the other’s shoes 

Of all of the communication techniques practiced in mediation – explaining, asking 
questions, encouraging, alerting – the most important by far in a mediator’s toolkit 
is the one that seems the simplest: active listening. As the parties present their case, 
explain their situation, tell their story, the mediator regularly intervenes to repeat 
what they have said in her/his own words, asking for confirmation that she/he has 
understood. Active listening is not a matter of condoning or condemning or even 
fully comprehending the reasons or motivations for what has been expressed; it is 
essentially mirroring, giving the other back what she/he has said. The parties, too, 

__________ 
93 Cf. Le temps et l’autre, Fata Morgana, 1979, p. 89.  
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are encouraged to engage in this mode of communication. They are invited to ex-
change perspectives, to attempt to put into words how the situation appears from 
the point of view of the other.  

When a judge in a court of law listens to a lawyer’s presentation, she/he will 
constantly be considering how the case at hand fits under the provisions of the law. 
She/he is engaging in reasoning as it is classically understood in the Western tra-
dition: subsuming the individual case under a higher principle. Active listening, by 
contrast, activates the rationality that Levinas identifies as more primordial than 
subsuming cases under a general rule: the direct connection of ethical relation, 
which Levinas in Autrement qu’être calls substitution.  

In terms of mediating for justice, active listening is more than just a way of 
confirming that the message of the other has come across correctly. It is an enact-
ment of substitution, which invests us with the non-indifference to another person 
that is an integral part of our makeup. As we saw above, Levinas describes substi-
tution as the movement by which the self becomes unique. In mediating for justice, 
stepping into the other’s shoes does not leave the party as she/he was. There has 
been a transformation, a renewal: non-indifference for the other party has become 
a part of her/himself. 

Different from transformative mediation 
 
It may seem that this aspect of mediation for justice shows an affinity to a widely 
practiced approach to mediation known as transformative mediation, first put for-
ward by Robert A. Baruch Bush and Joseph P. Folger in their book, The Promise 
of Mediation. 94 Bush and Folger present mediation as an opportunity, first and 
foremost, for encouraging an ethical shift in the way parties relate to themselves 
and others. A successful mediation process, in their view, leaves parties feeling 
empowered and at the same time able to show recognition of others.  

There is an essential difference, however, between transformative mediation 
and mediating for justice in the Levinasian sense. The ethical approach to media-
tion taken by Folger and Bush is prescriptive. Parties are encouraged to exercise 
empathy as a way to reach a balance between self-interest and recognition of the 
other. Levinas’ ethics, by contrast, is descriptive, not prescriptive. Answering the 

__________ 
94 Robert A. Baruch Bush and Joseph P. Folger, The Promise of Mediation: Responding to Conflict Through 
Empowerment and Recognition, San Francisco: Jossey-Bass Publishers, 1994.  
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ethical call of proximity is “not something that happens to an empirical self that is 
already fully formed, leading it to be more conscious of itself, more capable of 
putting itself in the place of others.”95 Touching base with substitution means being 
thrown back to the pre-condition of the self. Empathy, compassion for the other, 
as Levinas thinks it, is not a modality of the free will that a self can decide to 
exercise or not to exercise.96 Proximity, responsibility for the other, is prior to the 
self. Mediation for justice in the Levinasian sense does not encourage a change of 
behaviour on the level of the “ought”. Rather, it touches base with and restimulates 
the responsibility for the other that has always already determined us, that is pri-
mordial for each of us. 

3.1.3. Beyond exclusivity 

Mediation is always an adventure. In contrast to a court case, where there is a 
clearly defined claim to be examined, in mediation the parties are free to discuss 
whatever matters to them. Any topic is free game. The issues considered may go 
far beyond the original point of contention; they may involve questions of honour, 
of identity, of emotional attachment. They will almost certainly include matters 
that are of concern not to the parties alone but also to others.  

In mediating for justice, the consideration of issues that go beyond those of the 
two conflicting parties alone is not only possible, it is essential. As we saw above, 
achieving justice, according to Levinas, involves not only feeling responsibility for 
the other (an asymmetric relationship) but at the same time relating to the other as 
an equal, as someone who is also responsible for another, a third, as I am for 
him/her (a symmetric relationship). When Levinas writes that “the third looks at 
me in the eyes of the other”, he means that doing justice to my responsibility for 
the other will always involve taking into account the other´s responsibility for a 
third. Mediating for justice will always take into account what an agreement be-
tween two parties would mean for a third party – and other persons beyond that. 
Mediating for justice goes beyond a conjugation of the interests of the parties di-
rectly concerned. The dialogue through which justice is achieved aims, in the 
words of Levinas scholar Catherine Chalier, for a peace that is oriented at every 
point on an awakening to the precarity of the third.97 

__________ 
95 Autrement qu’etre, p. 182 f. 
96 Ibid., p. 203. 
97 Cf. Catherine Chalier, Levinas : L’utopie de l’humain, Albin Michel, 1993, pp. 135 ff. 
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Different from interest-based mediation 
 
The concern for the third persons(s) sets mediating for justice apart not only from 
litigation but from an approach to mediation commonly referred to as “interest-
based mediation”. Introduced by Roger Fisher and William L. Ury in their book 
Getting to Yes98, interest-based mediation is based on the insight that disputants 
often become entrenched in their conflicting positions and oversee the fact that the 
interests underlying those positions may very well be compatible. Mediation is 
seen as a process of exploring those interests. It “looks for mutual gains wherever 
possible and where interests conflict, it insists that the results be based on some 
fair standards independent of the will of either side.”99 The goal is to allow each of 
the parties, as far as possible, to pursue their respective interests undisturbed.  

Interest-based mediation, while widely practiced with success for the resolution 
of all manners of conflicts, from family quarrels to business disputes, is not a 
method conducive to achieving justice in the Levinasian sense. Mediating for jus-
tice requires letting go of interests and probing beneath the level of being on which 
interests collide to touch base with the ethical dimension of proximity that lies be-
low. Proximity is always a disturbance. Mediating for justice requires disturbing 
each of the parties’ “joyous possession of the world”100 through the need to shoul-
der responsibility for the other. Furthermore, it requires troubling the exclusivity 
of the relationship with the other through the need to consider also the third person, 
who “looks at me in the eyes of the other”. It is only through this multi-dimensional 
disturbance that justice can be achieved in mediation. 

__________ 
98 Fisher and Ury, op. cit. (Note 80).  
99 Ibid.  
100 Totalité et infini, p. 77. 
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4. Mediating for justice in practice 

In the last chapter we asked: what are the main characteristics of mediation that 
make it a process for achieving justice in the sense proposed by Levinas? In this 
chapter we take a closer look at how the individual steps of such a mediation look 
in practice. We take as a guide the five phases widely used by mediators to structure 
their process: introduction – determining topics for discussion – exploring deeper 
interests – finding solutions – coming to agreement. Taken as steps towards achiev-
ing justice, the goals and results that typically characterize each phase appear in a 
new light, as reflected in the headings in this chapter: preparing the ground – leav-
ing safety behind – empowerment through responsibility – determining justice – 
not a conclusion. For each phase, our discussion will be informed by a brief refer-
ence to a relevant insight by Levinas. 

4.1. Phase one: Preparing the ground 

Whether one is telling a story, starting a relationship, or giving a speech, the be-
ginning determines the success or failure of the whole. This is certainly true of 
mediation for justice, not only because first impressions are important but also be-
cause, from a Levinasian point of view, the justice to be achieved as a result of the 
mediation process is always already latently there, underlying the relation between 
a party to a conflict and her or his counterpart, just as it underlies every human 
encounter.  

When the parties arrive and the mediator gives them an overview of what lies 
ahead, they listen not only to what the mediator is saying; they are also getting a 
sense of her/his person. In Levinas’ terms, they are connecting not only with the 
content of her/his message but also with the expression of the face. Either they feel 
trust and a desire to engage, or they decide to discontinue the mediation. 

The mediator will invite the parties to agree on a number of rules of behaviour 
to be adopted in the ensuing dialogue: agreement on confidentiality, for example, 
and also agreement on following simple rules of courtesy. From a Levinasian per-
spective, even these simple rules are already significant for the achievement of 
justice.  
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Levinas on rules of courtesy 

In an interview he gave in 1986, Levinas provides the following inter-
pretation of the significance of the rules of courtesy that govern our 
everyday interactions:  

“Every encounter begins with a benediction, contained in the 
expression “good day” (“bonjour”). This “good day”, presup-
posed by every cogito, every self-reflection, is the first tran-
scendence, as it were. Addressed to another, the greeting has the 
quality of an invocation. I insist, therefore, on the primacy of 
the relation of goodwill towards the Other. Even where there is 
malice on the part of the other, this gesture of attention, this 
reception and this recognition of the other, marks the anteriority 
of good over evil.”101  

As we saw above, Levinas considers justice, based on the ethical re-
lation of proximity, to be an integral part of our being. Even in a world 
where justice is masked or perverted, as is often – even usually – the 
case, the rules of courtesy remain as a last vestige of the humanity that 
informs our existence: “It is because we are hostage [to responsibility] 
that there can be in the world pity, compassion, pardon and proximity. 
Even the little that one finds, even the simple “After you, Sir,” he re-
marks.102  

 
At the start of a mediation, the parties may be so estranged that they are hardly able 
to look one another in the eye. But they will still be able to agree on rules of cour-
tesy. In mediating for justice, this is important as an indication of the latent force 
of proximity with which the parties will be encouraged to connect. Insisting that 
these fundamental conventions be honoured is a first step towards ensuring that the 
task of mediating for justice will have a chance of success.  

__________ 
101 “La proximite de l’autre” in Altérite et transcendance, p. 109. 
102 Ibid.  
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4.2. Phase two: Leaving safety behind 

In the second phase of a mediation process, the parties tell their stories, present 
their positions, and the others listen. More often than not, they will begin by play-
ing it safe, describing their actions as corresponding to some standard, to the “nor-
mal behaviour” of a law-abiding citizen, for example. Generally, phase two is seen 
as an opportunity for parties to put the topics they wish to discuss on the table. In 
mediating for justice, the idea is to go beyond the gathering of topics, to venture 
out from the safe haven of the prefabricated story. In Levinas’ terms, the goal is to 
move beyond “thematizing” to the condition of all communication, “exposi-
tion”.103  

Levinas on exposition 

In the everyday understanding of language, Levinas explains in Total-
ité et infini, talking is a sort of game, in which a person’s thoughts, 
coded into signs, are sent out onto the playing field like balloons, 
while all the while the player remains in the safety of her or his self. 
But communication, Levinas writes, does not begin with generating 
thoughts and coding them into signs. It begins in proximity, encounter 
of the other, which always involves an element of danger. The condi-
tion of all communication is “exposition”, he writes.104  

“Exposition is radically different from thematizing. The one ex-
poses her/himself to the other like a skin exposes itself to the 
one who wounds it, like a cheek offered to the one who strikes. 
Beyond (this side of) the ambiguity of beings and being, before 
the “said”, the “saying” reveals the one who speaks, not at all 
like an object that is unveiled to theory, but the way one reveals 
oneself by neglecting one’s defences, by abandoning shelter, by 
exposing oneself to outrage – to being offended and 
wounded.”105  

 

__________ 
103 Autrement qu’être, p. 82.  
104 Totalité et infini, p. 37. 
105 Ibid., p. 83. 
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When a party exposes her/himself through the frankness of her/his expression, the 
party who is listening cannot help but feeling unsettled, called into question in 
her/his naïve assurance: “Receiving the other is ipso facto the realization of my 
own injustice, the shame that freedom feels for itself,” Levinas writes.106 Levinas’ 
formulation is strong, yet depicts accurately the experience of being humbled by 
the words of another exposing her/himself in candour.  

How can the mediator encourage the parties to abandon safety, to show them-
selves in their vulnerability? She/he has already had the opportunity to set an ex-
ample through the open manner in which she/he has presented her/himself in phase 
one of the process. And here, in phase two, the parties do not speak into the void. 
The mediator responds by exercising what we have identified above as the most 
essential skill of the profession, active listening. She/he mirrors the exposition of 
the parties – in her/his own words. Thereby the mediator her/himself enters into 
proximity with the parties, responding to the ethical call that goes out from their 
expression, demonstrating that they are not being left to their own fate. 

4.3. Phase three: Empowerment through responsibility  

Mediation is sometimes compared to a journey from the surface of an iceberg down 
to the depths of the sea and back up again. In mediating for justice, the third phase 
of the process is the point at which the parties reconnect with proximity – the fun-
damental responsibility for the other that Levinas identifies as the most primordial 
dimension of human existence. 

After the parties have told their stories – exposed themselves – and their coun-
terparts have listened, it is time for them to respond. Typically, they are invited to 
express, in their own words, what the other has said, to put themselves in the other’s 
shoes. Again, the mediator has already shown them the way. In her/his exercise of 
active listening throughout phase two, she/he has demonstrated to the parties what 
is now required of them: leaving behind the subsuming style of thinking which we 
habitually consider to be “reasonable discourse” (ordering what has been said un-
der overarching concepts), and touching base with what Levinas considers the 
more “primordial reason” of proximity – substitution. 

The exercise of assuming the perspective of the other party is a technique com-
monly practiced in mediation. Typically, it is regarded as an exercise that permits 

__________ 
106 Ibid., p. 85.  
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the parties to discover points in common, to identify with the deeper interests of 
their counterpart, to discover that they are not so different after all. In mediating 
for justice, substitution has a different function. The point of the exercise is pre-
cisely not to find common interests. Rather, the parties are being asked to put their 
interests aside (at least for the moment – they will return in phase four) and to 
concentrate on their encounter of the other in all their alterity. The astounding thing 
is that by doing so, they experience a recharging of their unique subjectivity.  

Levinas on substitution as the birth of meaning 

As we saw above, for Levinas substitution, putting oneself in an-
other’s shoes, is a movement that is fundamental to our existence, 
prior to the formation of the subject, prior to objective knowledge. It 
is the very beginning of meaning. Touching base with substitution will 
always be an upheaval of encrusted views of the nature of being: 

“Qui pro quo – substitution – extraordinary, neither deception 
nor truth, the first intelligibility of signification, upheaval of the 
order of being that can be thematized in the said, of the simul-
taneity and reciprocity of relations that are said. Meaning that is 
possible uniquely as incarnation.”107  

In substitution, according to Levinas, I am inspired and thereby in-
vested with responsibility for the other. And it is through this taking 
of responsibility that I am unique. This, according to Levinas, is the 
paradox of the self: through imbuement with responsibility for another 
I becomes empowered as a unique subject, incomparable and irre-
placeable, who can never be subject to generalization:  

“Substitution – meaning. Not the referring of one term to an-
other – as in the thematizing of the “said” – but substitution as 
the very subjectivity of the subject, interruption of the irreversi-
ble identity of essence, in the taking of responsibility with no 
possibility of evasion and where the uniqueness of the self has 

__________ 
107 Ibid., p. 111.  
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only one meaning: where it is no longer about the Self, but about 
myself.”108  

“To say that the I is substitution is not to present the univer-
sality of a principle, the quiddity of an I, but, on the contrary, it 
is to give back to the soul its egoity that does not admit of any 
generalization”.109 

 
Levinas calls substitution “extraordinary”, an “upheaval” of the order of being, and 
what takes place in the third phase of mediating for justice is indeed often experi-
enced as extraordinary. Engaging in the exercise of taking the perspective of their 
counterpart, the parties experience a remarkable shift. They discover – perhaps sur-
prisingly to themselves – an inclination or even a desire to concern themselves with 
furthering the ends of the other.  

Shouldering responsibility for another is a burden, yet one can observe that par-
ties often experience this shift – particularly after the discomfiting experience of 
having their naïve self-assurance called into question in phase two – as an empow-
erment. This is generally explained as evidence of a “bridge of understanding” that 
has been spanned between them, based on the recognition of the commonality of 
their basic human needs. From the point of view of mediating for justice, however, 
the exercise of substitution triggers a connection precisely not with the general 
condition of mankind, but rather with this particular other, who remains absolutely 
other for me, but for whom I assume responsibility, thereby becoming myself re-
defined in the uniqueness of who I am.  

4.4. Phase four: Determining justice 

The fourth phase of a mediation process is typically a shift of pace. It is time for 
the parties to return to the task at hand, to search for practical solutions to the prob-
lem that led them to seek mediation in the first place. Phase three was marked by 
the parties reconnecting with the primordial relation of proximity and discovering 
themselves empowered with responsibility for their counterpart. But this is not yet 
a resolution of their conflict. Responsibility is asymmetric: each of the parties has 
assumed it for her/himself. If there is to be a solution for the dispute at hand, it 
needs to be integrated into a shared world where the parties recognize one another 

__________ 
108 Autrement qu’être, p. 29.  
109 Ibid., p. 202.  
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as equals. Each of the parties needs to spell out and weigh and compare their re-
spective responsibility for the other, in such a way that there is justice – also for 
themselves.  

This is what happens in phase four. In Levinas’ terms, I as a party recognize my 
counterpart as equal when I see the need to spell out how my responsibility for 
her/him includes consideration for her/his responsibility for (at least) another, a 
third person: “The third looks at me in the eyes of the other.”110 The dialogue be-
tween the parties becomes expansive in scope, moving from listening and under-
standing to articulating in words the whole complexity of the parties’ respective 
responsibility for the other’s responsibility for a third – and for the other of the 
third, and so on – reaching as far as the possible impact of the matter under con-
tention. It is a dialogue that seeks to determine justice, for the other party and for 
the third(s) – among whom is included the first party as well.  

Levinas on the return to being 

Near the end of Autrement qu’être, after he has explored the ethical 
relation of proximity that is “otherwise than being”, Levinas raises the 
question of how and why proximity (and his own study of it) should 
return to concerning itself with being, with the question of how prox-
imity plays into the world of reality, truth and shared social co-exist-
ence:  

“Why knowledge? Why problem? Why philosophy? It is nec-
essary to observe in signification or in proximity or in the “say-
ing” the latent birth of knowledge and of essence, of the “said”, 
the latent birth of the question in responsibility. Proximity, be-
coming knowledge, signifies like an enigma, the dawn of a light 
in which proximity is transformed, without, however, the other, 
the neighbour, being absorbed into the theme where he is re-
vealed.”111 

The question of how proximity, responsibility for the other, translates 
into the terms of our co-existence on the level of being is for Levinas 
inherent to proximity itself. My responsibility for the other is always 

__________ 
110 Totalité et infini, p. 234.  
111 Autrement qu’etre, p. 244. 
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also a responsibility for the other’s responsibility for a third, and that 
requires comparison and weighing, the elaboration of justice on the 
level of being:  

“In proximity I am obsessed by the other in the absolute asym-
metry of signification of one for the other. […] The relation 
with the third is an incessant correction of the asymmetry of 
proximity […] There is weighing, thinking, objectifying and 
consequently a pause, where my anarchic relation with illeity 
betrays itself, but at the same time transforms itself before us. 
Betrayal of my anarchic relation with illeity, but also a new re-
lation to it, […] precisely the return of the incomparable subject 
as a member of society […] where there is justice also for 
me.”112  

 
The hammering out of the terms of mutual co-existence that takes place in the 
fourth phase of the mediation process may seem like a betrayal of the infinite sense 
of responsibility that emerged in the third. Seen in Levinasian terms, however, this 
is not the case. Respecting the unfathomable otherness of the other (her/his “ille-
ity”) has always meant respecting the responsibility of the other for his other(s) – 
as the term “illeity” – “third-person-ness” – implies, and this requires “weighing, 
thinking, objectifying”, spelling things out on the level of being.  

The tension, however, is undeniable. The dialogue that is now required of the 
parties is a comparison of the incomparable – an incompletable project, forever a 
work in progress. It can only be a risk – one party tries to put into words how they 
see their counterpart embedded in her/his own context, how she/he is responsible 
for third persons, all affected by the matter at hand, among whom they themselves 
also figure. The other party does the same. They accept, reject, correct each other’s 
versions. Together, they rebuild a shared piece of reality, in which there is justice, 
also for themselves. The scope of the discussion can go to the ends of the earth. At 
the same time, its touchstone is always, for each of the parties, the fundamental 
responsibility that means they can always ask more of themselves than of the  
others.  

The justice elaborated in the discussion does not require recourse to a universal 
authority – it suffices that it is conducted between the two parties to the mediation. 

__________ 
112 Ibid., p. 248. 
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At the same time, a widening of the circle of dialogue is not excluded. The media-
tor, as third person in the room, serves as a reminder that the dialogue of justice 
must always take into account the third(s); it must not slip into a celebration of 
complicity. But the mediator can also do more. As accompanier of the mediation 
process, who has engaged in active listening, the mediator is also in proximity to 
the parties. She/he can also contribute to the dialogue for justice that is carried out 
in phase four, bringing another perspective, a new richness, to the discussion. 

4.5. Phase five: Not a conclusion 

Even if the dialogue in phase four has not resulted in a consensual solution, justice 
has been advanced. As Amit Pinchevski in his discussion of Levinas remarks: 
“Against the tradition that deems the completion of communication as ethically 
favourable, Levinas advances a notion of precarious communication, one that in-
volves uncertainty and risk.”113 In phase five, the parties document the results of 
their discussion in the form of a written statement. But the document itself is not 
the source of justice. 
 

Levinas on the need for vigilance 

In “Peace and proximity” Levinas warns that it is important to remem-
ber that any fixed agreement, any institution or instrument of the state 
is always in danger of “finding its centre of gravity within itself”, of 
weighing down on the destiny of persons as a source of conflict and 
violence. It is important to recall, he writes, the dialogue of justice that 
is their origin.  

“Nothing can exempt itself from the supervision of the respon-
sibility of “one for the other”, which marks the limit of the state 
and which never ceases to call those who are not willing to con-
tent themselves with the simple subsuming of cases under a 

__________ 
113 Amit Pinchevski, “Emmanuel Levinas: The Other”, in Ronald C. Arnett, Anette M. Holbat and Susan 
Mancino (eds), An Encyclopedia of Communication Ethics: Goods in Contention (Peter Lang, 2018),  
pp. 278 ff., p. 281. 
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general rule – something of which a computer is capable – to 
vigilance.”114 

 
In mediating for justice, the parties will be made aware that the written agreement 
they elaborate is but a reminder of their dialogue. There will always be the danger 
that the letter of the agreement takes on a life of its own. Parties may decide to 
include in their statement an agreement to reconvene in the future, to reconsider 
the agreement reached. It is through a regular revival of the dialogue from which 
their agreement derived that parties will keep justice alive. 

__________ 
114 “Paix et proximité”, Altérité et transcendance, p. 147.  
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5. Bringing the judge back into mediation 

Mediation is often delimited from other methods of conflict resolution by the fact 
that the mediator is not invested with the authority to judge. That sets it apart from 
the handing down of a sentence in a court of law, but also from arbitration and even 
conciliation, where the conciliator’s role is to suggest a non-binding solution. In 
the preceding pages, on the basis of Levinas’ theory of justice, we have argued that 
mediation can be understood as a process for achieving justice. That raises the 
question, who is passing judgement? 

In matters of justice, Levinas stresses, there is no observer’s perspective. Justice 
cannot be spoken from the outside. In cannot be applied like a universal to an in-
dividual case. That is why in his view the rule of law alone, although it might en-
sure social order, cannot be the source of justice.115 Justice requires proximity – 
ethical relation to the absolutely other. It can be spoken by a judge in a court, but 
only insofar she/he is guided by her/his sense of responsibility to the parties. “Jus-
tice is impossible unless the one who is speaking justice is her/himself in proxim-
ity,” Levinas writes in Autrement qu’être.116 Judgement is only possible from the 
inside. “The judge is not exterior to the conflict. Rather, the law is at the heart of 
proximity.”117  

Justice in Levinas’ sense is justice through dialogue. That makes mediation a 
privileged context for achieving justice, as we have outlined on the pages above. 
In mediation, it is the parties themselves, engaging in dialogue with their counter-
part in consideration of at least one third person, who are exercising judgement. 
Where does that leave the mediator? 

It might be tempting to assume that in mediating for justice the role of the me-
diator is that of the “third person” considered in the dialogue, if only because that 
would make mediation seem all the more tailor-made for achieving justice in 
Levinas’ sense. It is certainly not wrong to include the mediator among the third 
persons, the others of the other. But there are many other “thirds” in the parties’ 
lives to be considered in the dialogue as well. To be included among them does not 
yet fully describe the role of the mediator in the process.  

__________ 
115 Autrement qu’être, p. 248. 
116 Autrement qu’être, p. 248.  
117 Ibid. 
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In most understandings of mediation, the role of the mediator is defined as that 
of leading the parties through the process and facilitating the communication be-
tween them. This is also the case in mediating for justice. But the role of the medi-
ator with respect to the achievement of justice can go beyond that of the benevolent 
observer.  

Throughout the mediation process, the mediator participates as an active lis-
tener, as one who does not remain indifferent to the parties. The mediator is in 
proximity to the parties, just as they are to each other. Being in proximity, she/he 
is also in a position to judge – not alone, not from a higher perspective, but together 
with the parties, as a participant.  

If we look back at our description of the five phases of mediation in the previous 
chapter, we see that, indeed, the mediator has not remained indifferent to the stories 
being told and has put her/himself in the shoes of the parties. It is by virtue of this 
participation that she/he can join difficult dialogue that is the hammering out of 
justice.  

In mediating for justice, not only has the mediator, as leader of the process, 
stepped down from the role of occupying the judge’s bench in a court of law, she/he 
has also left the observers’ gallery and joined the parties in their endeavour to re-
create a piece of reality that they can recognize as just.  

Defining the role of the mediator as participant and as (co-)judge seems to con-
travene accepted opinion on the role the mediator in mediation. But in mediating 
for justice in the Levinasian sense, both participation and judgement are understood 
differently than is usually the case.  

Being in proximity with the parties is not some special position occupied only 
by the mediator – it is a fundamental characteristic of human encounter and any 
person being in the vicinity would also be in proximity. Proximity means the im-
possibility to remain indifferent. The mediator is omni-partial, as is often remarked. 
From a Levinasian point of view this means that, in her/his interaction with the 
parties, the mediator is imbued with the responsibility and kindness that constitutes 
basic humanity.  

In the midst of proximity, according to Levinas, there is always the cry for jus-
tice. There is the one party, there is the other party, there is the responsibility of 
one for the other, and there is the responsibility of each for third persons. Each of 
these is infinite, incomparable, yet all of them need to be compared. The mediator, 
being in proximity, is also called to weigh and to compare, and he/she does that, 
joining in the dialogue with the parties. Judging means nothing else but putting into 
words this weighing and comparing, presenting it to the others for consideration, 
for them to react, agree, disagree, add, take away. The mediator adds depth to the 
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discussion between the parties. It is this discussion, not the consensus reached or 
not reached that constitutes the justice of mediation. Justice is “the right to speak”. 
It is a role played by the parties and by the mediator.  

Many different interpretations have been advanced for the role of the mediator 
in mediation: we have the mediator as a neutral facilitator, or as the more hands-
on provider of proposals and evaluation. We have in transformative mediation the 
moral guide, and we even have, in the proposal of Bernhard S. Mayer, the calling 
into question of the neutrality of the mediator and the proposal of a possible role 
as advocate.118 But none of the above captures the role of the mediator in mediating 
for justice: the mediator as non-indifferent participant, the mediator as judge, the 
mediator, to use the Yiddish expression, as “mensch”.  

__________ 
118 Mayer, op. cit. (Note 12), pp. 271 ff.  
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6. Conclusion 

We began by asking: is it possible to understand mediation as a process where 
justice is done? And we saw that on the basis of Levinas’ theory of justice the 
answer is “yes”. Levinas, on the basis of his interpretation of the deeper meaning 
of freedom, developed a conception of justice, not as the application of a universal 
principle, but as an integration of responsibilities into a shared reality, through di-
alogue. This can happen in mediation, where parties use dialogue – assisted by a 
mediator – to settle their disputes.  

But we have shown more. Not only is it possible to achieve justice in mediation, 
the latter is a privileged context for the purpose. Levinas does not exclude that 
justice can happen in the courts, but the source of justice does not lie in the univer-
sality of the laws. It lies in the kind of dialogue practiced in mediation. It is a dia-
logue carried by proximity – the primordial ethical responsibility for the other that 
Levinas in his phenomenological research discovered as the primordial root of hu-
man experience.  

We have shown that some approaches to mediation, even some popular ap-
proaches, are not conducive to justice: shuttle mediation, transformative mediation 
and also interest-based mediation put their focus on aspects that are other than those 
essential for creating justice. Also, we have shown, against accepted opinion, that 
in mediating for justice, the mediator is always participating, together with the par-
ties, in the role of a judge, whereby both participation and judgement are under-
stood in terms of proximity and dialogue.  

Does the fact that justice can be achieved through the dialogue practiced in me-
diation make a difference for society? Levinas argued that what we urgently need 
in our liberal societies is an attention to justice and to judgement. But not the justice 
that subsumes citizens as cases under a universal law. Equality that relies on treat-
ing citizens as the same under the law (like the warriors that sprouted from the 
stones thrown by Deucalion in the Greek myth, Levinas observes)119 makes for a 
social fabric that is weak and easily broken, as the increasing polarization and 
weakening civic engagement we are witnessing today attest. Levinas proposes a 
society of equals – equal in their responsibility for the other. A social network wo-
ven from a myriad of dialogues, rooted in the primordial ethical fact that I can 
tighten my node in the net more tightly, ask of more of myself than the others. 
Justice is never at its end; it can always be improved, adjusted over and over again. 

__________ 
119 Autrement qu’etre, p. 247. 
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It is what happens when disputants engage in the fine risk of dialogue that takes 
place in dispute resolution through mediation. 



Levinas, Justice and Mediation 

53 
 
 
 

Bibliography 

Bower, Matt, “Radicalizing the Phenomenology of Basic Minds with Levinas and 
Merleau-Ponty”, in: Miguel García-Valdecasas, José Ignacio Murillo, Na-
thaniel F. Barrett (eds), Biology and Subjectivity: Philosophical Contributions 
to Non-reductive Neuroscience (Springer, 2016). 

Buber, Martin, Ich und Du [1923], (Reclam, 2008). 
Chalier, Catherine, Levinas: L’utopie de l’humain, Albin Michel, 1993. 
Critchley, Simon and Bernasconi, Robert (eds), The Cambridge Companion to 

Levinas, Cambridge University Press, 2002. 
Delhom, Pascal, “Le Savoir de la Justice. Levinas Lecteur de Pascal”, in: Re-

cherches Lévinassiennes, 2012, pp. 15–34. 
Federal Government of Germany, Bericht der Bundesregierung über die Auswir-

kungen des Mediationsgesetzes auf die Entwicklung der Mediation in 
Deutschland und über die Situation der Aus- und Fortbildung der Mediatoren, 
July 2017, https://www.bmjv.de/SharedDocs/Downloads/DE/Service/Studien-
UntersuchungenFachbuecher/Evaluationsbericht_Mediationsgesetz.html 

Fisher, Roger and Ury, William L., Getting to Yes: Negotiating Agreement With-
out Giving In, Boston: Houghton Mifflin, 1981. 

Fiss, Owen, “Against Settlement”, Yale Law Journal 93 (1984), pp. 1073 ff. 
Galetti, Dino, “The grammar of Levinas’ other, Other, autrui, Autrui: Addressing 

translation conventions and interpretation in English-language Levinas  
studies”, South African Journal of Philosophy 34(2), 2015, pp. 199–213. 

Gläßer, Ulla / Breidenbach, Stephan: Selbstbestimmung und Selbstverantwortung 
im Spektrum der Mediationsziele. KON:SENS - Zeitschrift für Mediation,  
4/1999, pp. 207 ff. 

Grosso, Jean Paul, Ethics and Law in the Thought of Emmanuel Levinas, 
https://www.academia.edu/1912153/Ethics_and_Law_in_the_Thought_ 
of_Emmanuel_Levinas 

Habermas, Jürgen, Theorie des Kommunikativen Handelns, Suhrkamp, 1981. 
– Faktizität und Geltung, Suhrkamp, 1998. 
Heidegger, Martin, Sein und Zeit [1926], 15th edition, Tübingen: Niemeyer, 

1979. 
Hobbes, Thomas, Leviathan [1651], Oxford University Press, 1996 (reissued 

2008). 
Husserl, Edmund, Ideen zu einer Reinen Phänomenologie und Phänomenologi-

schen Philosophie [1913], 4. Auflage, Tübingen: Niemeyer, 1980. 



Ursula Froese 

54 
 
 
 

Institut für Demoskopie Allensbach, “Einstellung der Bevölkerung zum deut-
schen Rechtssystem und zur Mediation”, Roland Rechtsreport 2017, July 
2017. 

Kant, Immanuel, Grundlage zur Metaphysik der Sitten [1785], Akademie Text-
ausgabe, Bd. IV, de Gruyter, 1978. 

Levinas, Emmanuel, Alterité et transcendance, Fata Morgana, 1995. 
– L’Au-dela du verset: Lectures et discours talmudiques, Editions de Minuit, 

1982.  
– Autrement qu’être ou au-delà de l’essence, Martinus Nijhoff, 1978.  
– De Dieu qui vient à l’idée, Vrin, 1982.  
– Difficile liberté : Essais sur le judaïsme, Paris, Albin Michel, 1963. 
– Humanisme de l’autre homme, Fata Morgana, 1972. 
– “Philosophie, justice et amour: Entretien avec Emmanuel Levinas”, in: Esprit, 

August/September 1983.  
– Le temps et l’autre, Fata Morgana, 1979. 
– Totalité et infini, Martinus Nijhoff, 1971.  
Manderson, Desmond, “Proximity: The Law of Ethics and the Ethics of Law” in: 

UNSW Law Journal, Volume 28(3), November, 2005.  
Mayer, Bernhard S., Beyond Neutrality: Confronting the Crisis in Conflict Reso-

lution, San Francisco: John Wiley & Sons, 2004. 
McThenia, Andrew and Sheffer, Thomas, “For Reconciliation”, Yale Law Jour-

nal 94, pp. 1660 ff. 
Menkel-Meadow, Carrie, “Whose Dispute Is It Anyway? A Philosophical and 

Democratic Defense of Settlement (in Some Cases)”, Georgetown Law Jour-
nal 83.  

Montada, Leo, “Gerechtigkeit und Rechtsgefühl in der Mediation”, in Anne  
Dieter, Leo Montada and Annelore Schulze (eds), Gerechtigkeit in Konflikt-
management und in der Mediation, Frankfurt am Main and New York:  
Campus, 2000.  

Müller, Elke, “Subjektive Ungerechtigkeit und Gerechtigkeitskonflikte in der 
Mediation”, in: Zeitschrift für Konfliktmanagement 5/2003, pp. 200 ff. 

Müller, Markus M. and Falk, Stefan, “Verfahrensgerechtigkeit in Konflikten: 
Chancen und Grenzen” in: Konfliktdynamik 1/2014, pp. 18 ff. 

Pascal, Blaise, Pensées [1670], (Paris, Garnier, 1964). 
Pasetti, Monika, Gerechtigkeit durch Mediation: Mediation als praktischer Dis-

kurs zur Herstellung intersubjektiver Gerechtigkeit, Viadrina-Schriftenreihe 
zu Mediation und Konfliktmanagement Band 11, Wolfgang Metzner Verlag, 
2017.  



Levinas, Justice and Mediation 

55 
 
 
 

Pinchevski, Amit, “Emmanuel Levinas: The Other”, in: Ronald C. Arnett, Anette 
M. Holbat aund Susan Mancino (eds), An Encyclopedia of Communication 
Ethics: Goods in Contention (Peter Lang, 2018), pp. 278 ff.  

Rawls, John, A Theory of Justice, Harvard University Press, 1971. 
Steward, Margaret, “Empathy and the Role of Mirror Neurons”, All Regis Uni-

versity Theses, 821, 2017, https://epublications.regis.edu/theses/820.  
Traum, Lara and Farkas, Brian, “The History and Legacy of the Pound Confer-

ences”, in: Cardozo Journal of Conflict Resolution Vol. 18:67 (2017), 
https://www.cardozojcr.com/volume-183-spring-2017/  

Weber, Blanka, “Ist fair wichtiger als gerecht?”, Deutschlandfunk, 06.03.2014, 
https://www.deutschlandfunk.de/mediation-ist-fair-wichtiger-als-ge-
recht.1148.de.html?dram:article_id=279366 (accessed 05 July 2021).  

Wendenburg, Felix, Der Schutz der schwächeren Partei in der Mediation, Mohr 
Siebeck, 2013.



Ursula Froese 

56 
 
 
 

About the Author 

Ursula Froese studied literature and philosophy in Montreal and Heidelberg  
and mediation and conflict management in Frankfurt (Oder) (European University 
Viadrina, LL.M.). She has been working for the Organization for Security and Co-
operation in Europe (OSCE) as communication officer and media and mediation 
consultant since 2007. She currently lives in Leros, Greece. 


	Cover
	Titel
	Impressum
	Contents
	Abstract
	1. Introduction
	1.1. Justice matters
	1.2. An alternative view of justice
	1.3. Overview

	2. Levinas’ Theory of Justice
	2.1. Introduction
	2.2. Critique of liberal justice
	2.3. Rethinking freedom
	2.3.1. Ethical relation: Levinas’ big idea (part one)
	2.3.2. Describing proximity
	2.3.3. Substitution
	2.3.4. Responsibility: The deeper freedom

	2.4. From proximity to justice 
	2.4.1. Comparing the incomparable: Levinas big idea (part two)
	2.4.2. A different Leviathan

	2.5. Justice through dialogue
	2.6. Levinas, justice and mediation

	3. How mediation achieves justice
	3.1. Three essential characteristics
	3.1.1. Encounter with alterity
	3.1.2. Stepping into the other’s shoes
	3.1.3. Beyond exclusivity


	4. Mediating for justice in practice
	4.1. Phase one: Preparing the ground
	4.2. Phase two: Leaving safety behind
	4.3. Phase three: Empowerment through responsibility 
	4.4. Phase four: Determining justice
	4.5. Phase five: Not a conclusion

	5. Bringing the judge back into mediation
	6. Conclusion
	Bibliography
	About the Author


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 15%)
  /CalRGBProfile (eciRGB v2)
  /CalCMYKProfile (ISO Coated v2 300% \050ECI\051)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /RelativeColorimetric
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 2.33333
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (ISO Coated v2 300% \050ECI\051)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<


    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 6.0 and later.)
    /ESP <>
    /ETI <>
    /FRA <>



    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>


    /SKY <>

    /SUO <>
    /SVE <>
    /TUR <>

    /DEU <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (ISO Coated v2 300% \(ECI\))
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [595.276 841.890]
>> setpagedevice




